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This  is what  happens  when  one  gets  too  full  of  himself  and  greed  takes  over  common  sense.

CAL PERs Denied  plaintiff  Serrano  the  Petition  for  Writ  of  Mandate  "DENIED"  for  the  pay

differential  he was  requesting  first  from  the  City  of  Santa  Ana  with  a higher  position  with

more  pay  and  then  filing  a lawsuit  against  CAL PERs. SAPOA  Members  start  adding  up the

amount  spent  and  approved  supposedly  by the  E-Board  on this  failed  attempt.  It was  not

enough  to  get  denied  by Judge  Berg  but  to  continue  this  ludicrous  fight  with  SAPOA

Membership  money.  I believe  this  money  should  be paid  back  by  the  SAPOA  E-Board  or  our

SAPOA  President  and  should  be brought  up at the  next  General  Membership  meeting.

Here  is an excerpt  from  the  decision:  Petitioner  argues  that  this  interpretation  undermines

the  legislative  intent  of  section  3558.8,  but  does  not  cite  to any  applicable  Legislative  history.

The  Court  has reviewed  the  legislative  history  of  Senate  Bill 1085,  and  found  no  statement  of

legislative  intent  contrary  to  the  Court's  interpretation  as detailed  above.

IV. Conclusion

The Petition  for  Writ  of  Mandate  is IIDENIED."

So our  SAPOA  paid  and  attorney  or firm  to  file  a lawsuit  where  there  is no applicable

legislative  history.  WOW!

How  much  more  SAPOA  Membership  money  will  it cost  our  SAPOA  Membership?  Has anyone

heard  or  have  we  received  an update  on  the  new  contract  negotiations?  The  only  written

request  was  to  the  City  Manager  requesting  more  leave  hours  in a letter  dated  December  29,

2022.  These  leave  hours  are  for  SAPOA  Board  Members  to  use  also.  We  simply  got  out

negotiated  and  whose  fault  was  that?

Here  is another  very  important  item  reference  the  money  from  the  City  of  Santa  Ana  given  to

each  SAPOA  Member  for  our  Health  Premium  or Plan.  Our  SAPOA  lost  this  too  for  failure  to

act  and  continue  negotiations.  Each SAPOA  Member  is given  an amount  that  exceeds  our

plan  and  the  extra  money  was  put  into  our  overall  budget  or moved.  So the  City  of  Santa  Ana



figured  it out  that  SAPOA  was  using  the  extra  money  to  file  frivolous  lawsuits,  attorney  fees

and  RECALLS.  Why  wouldn't  the  City  of  Santa  Ana  defund  this?  This  was  done  legally  through

negotiations.  Our  SAPOA  negotiation  team  failed  us. But  I do  not  blame  them,  our  SAPOA

needs  to  hire  a profession  negotiating  team  It is hard  to  believe  the  city  was  fighting  itself

with  its  own  money.

On  to  the  next  item.  Our  SAPOA  seems  to  be endearing  itself  with  the  Santa  Ana  Community.

These  current  RECALL  of  two  Santa  Ana  Council  Members  is going  nowhere.  The  Santa  Ana

Community  and  Orange  County  District  Attorneys  are  going  to  look  at  this  Santa  Ana  RECALL

Council  Member  Jessie  Lopez  and  Thai  Phan  will  be  under  the  microscope  with  what  took

place  in Buena  Park.  Los Angeles  Times  dated  February  20,  2023  -  Criminal  Charges  Against

Recall  Proponents  Reveal  Underside  of  Buena  Park  Politics.  So this  new  Santa  Ana  RECALL  will

be under  intense  scrutiny.  So if  this  RECALL  is about  rent  control  as so posted  why  is the  Santa

Ana  Police  Officers  Association  backing  it.  Does  our  SAPOA  have  apartment  we  can't  raise  the

rent  on,  of  course  not!

All  this  money  spent  SAPOA  Member  money  spent  on  RECALLS,  attorney  fees  and  frivolous

lawsuits  and  the  SAPOA  Membership  ended  up  with  the  worst  contract  ever.  There  is some

additional  information  of  what  was  actually  offered  but  I need  to  confirm.  But  a fight  for  a

higher  pension  or  paid  position  was  okay  but  even  that  failed.  What  does  this  tell  the  SAPOA

Members  loud  and  clear?  Should  SAPOA  members  continue  to  follow  the  fictional  character

the  Pied  Piper  of  Hamelin  or  forge  a new  beginning  and  a new  face  to  lead  our  Santa  Ana

Police  Officers  Association?  There  are  people  ready  to  help  us.

There  is an overwhelming  consensus  of  SAPOA  Member  that  are  waiting  for  a General

Membership  meeting  to  voice  numerous  concerns  and  ask  questions.  The  biggest  question

the  SAPOA  Members  are  asking  is when  is Gerry  Serrano  leaving  or  resigning.  I am  asked  that

question  every  day.  My  answer  is not  soon  enough.

In closing  our  SAPOA  has  a long  road  to  recovery.  The  City  of  Santa  Ana  and  Police

Department  will  not  soon  forget  what  this  current  SAPOA  administration  has  done.  SAPOA

Members  would  have  preferred  our  medical  and  an eventual  raise  but  instead  we  got  snake

eyes.
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Respondents.

Nature  of  Proceedings: PETn'ION  FOR  WRIT  OF  MANDATE

The  following  shall  constitute  the Court's  tentative  ruling  on  the  petition  for  writ  of

mandate  which  is scheduled  to be heard  by  the Court  on  Friday,  February  17,  2023  at 10:00  a.m.

in  Department  21. The  tentative  ruling  shall  become  the final  ruling  of  the Court  unless  a party

wishing  to be heard  so advises  the  clerk  of  this  Department  no later  than  4:00  p.m.  on  the court

day  preceding  the  hearing,  and further  advises  the clerk  that  such  party  has notified  the  other  side

of  its  intention  to appear.

In  the event  that  a hearing  is requested,  oral  argument  shall  be limited  to no more  than  20

minutes  per  side. DUE  TO  THE  COURT'S  SCHEDULE,  IF  ORAL  ARGUMENT  IS

REQUESTED,  THE  HEARING  WILL  TAKE  PLACE  ON  TUESDAY  FEBRUARY  21,

2023  at 9:00  a.m.

Parties  requesting  services  of  a court  reporter  will  need  to arrange  for  private  court

reporter  services  at their  own  expense,  pursuant  to Government  code  §68086  and California

Rules  of  Court,  Rule  2.956.  Requirements  for  requesting  a court  reporter  are listed  in  the  Policy

for  Official  Reporter  Pro  Tempore  available  on  the Sacramento  Superior  Court  website  at

https://www.saccourt.ca.gov/court-reporters/docs/crtrp-6a.pdf.  Parties  may  contact  Court-

Approved  Official  Reporters  Pro  Tempore  by  utilizing  the  list  of  Court  Approved  Official

Reporters  Pro Tempore  available  at https://www.saccourt.ca.gov/court-reporters/docs/crtrp-

13.Pdf

A  Stipulation  and Appointment  of  Official  Reporter  Pro  Tempore  (CV/E-206)  is required

to be signed  by  each  party,  the private  court  reporter,  and the  Judge  prior  to the hearing,  if  not

using  a reporter  fromthe  Court's  Approved  Official  Reporter  Pro Tempore  list,  Once  the  form  is

signed  it  must  be filed  with  the clerk.

1



If  a litigant  has  been  granted  a fee  waiver  and  requests  a court  reporter,  the  party  must

submit  a Request  for  Court  Reporter  by  a Party  with  a Fee  Waiver  (CV/E-21  1) and  it  must  be

filed  with  the  clerk  at least  10  days  prior  to the  hearing  or  at the  time  the  proceeding  is scheduled

if  less  than  10 days  away.  Once  approved,  the clerk  will  be forward  the  form  to the  Court

Reporter's  Office  and  an official  reporter  will  be provided.

The  Court  notes  that  this  is a trial  on  the  merits,  and  prior  to entry  of  judgment,  Petitioner

must  diSrniSS  all  DOE  respondents.

The  Court  does  not  have  a duty  to search  the  record  for  evidence,  consequently  a court

may  disregard  any  factual  contention  not  supported  by  the  record.  (Hernandez  v. ntamin  Shoppe

Irtdustries,  Inc.  (2009)1  74 Cal.App.4th  1441,  1453.)  A  party  who  fails  to support  an argument

with  the  necessary  record  citations  is deemed  to have  waived  the  subject  argument.  (Nwosu  v.

Uba  (2004)  122  Cal.App.4th  1229,  1246.)  Counsel  for  Petitioner  is admonished  for  rnaking

repeated  factual  assertions  without  citations  to evidence.  Simply  identifying  the  applicable

evidence the first  time a fact is asserted is not sufficient. Despite this stylistic choice, the Court
has  not  disregarded  any  argument  that  is supported  by  at least  one  reference  to applicable

evidence.

I.  Factual  and  Procedural  Background

The  facts  in  this  matter  are  largely  undisputed.  Consequently,  the  Court  will  recite  the

facts  as determined  by  the  Administrative  Law  Judge  ("ALJ").

CalPERS  is a "prefunded,  defined  benefit"  retirement  plan  established  by  the  Public

Employees' Retirement Law ("PERL"). (Oden v. Board ofAdministration  (1994) 23
Cal.App.4th  194,  198.)  The  City  of  Santa  Ana  (the  "City")  is a public  agency  that  contracts  with

CalPERS  to provide  retirement  benefits  for  its  eligible  employees.  (AR  3667.)

Pursuant  to a labor  agreement  in  a Memorandum  of  Understanding  ("MOU")  between  the

City  and  the  exclusive  representative  of  Petitioner'  s bargaining  unit,  the  Santa  Ana  Police

Officers'  Association  (the  "SAPOA"),  the  City  agrees  to grant  full-time  release  for  one  SAPOA

representative  to conduct  SAPOA  business,  with  SAPOA  reimbursing  the  City  for  the

representative's  compensation.  (AR  3670.)  The  City  also  agrees  to pay  the  SAPOA

representative  a "confidential  premium"  which  is "in  lieu  of  20 hours  per  pay  period  at time  and

one-half."  (AR  3671.)  Further:

This  premium  is contained  in  the  [PERL]  and  is described  as "compensation  to

rank  and  file  employees  who  are  routinely  and  consistently  assigned  to sensitive

positions  requiring  trust  and  discretion."  The  parties  agree  that  the  value  of  this

premium  shall  be equivalent  to 28 hours  of  pay  at straight  time  per  pay  period.

The  rate  paid  shall  be tied  to the  incumbent's  rank.  The  POA  agrees  that  the

acceptance  of  said  compensation  as described  in  section  E as "PERSable"  is

subject  to PERS  approval  and  if  it  is determined  that  said  compensation  is  not

"PERSable"  the  City  is not  obligated  to provide  additional  benefits.
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The  MOU  also provides  that  SAPOA  will  provide  an insurance  policy  for  all claims

against  the SAPOA's  representative,  and obtain  workers'  compensation  coverage  for  the

representative.  (AR  3671.)  Further,  the  representative  "will  not  be required  to carry  out  any

peace  officer's  duties  during  such  time  that  the [SAPOA]'s  representative  is on  such  full-time

release  from  duty."  (AR  3672.)

In  addition  to the  provisions  concerning  the  pay  and duties  of  the SAPOA  representative,

the MOU  describes  the following  categories  of  "special  compensation"  for  full-time  police

department  employees  in  the sworn  "safety  member"  classifications:

A  pay  differential  to an employee  who  is "continuously  and regularly  assigned  to and

actually  performing  duties  of  a Detective/Investigator  assigned  to the  Investigations

Division  or Special  Investigations  Units."

A  pay  differential  for  an assignment  by  the  Police  Cief  to a position  requiring

bilingual  capability  or, for  a Police  Officer  or Police  Sergeant  for  "street  level

proficiency  in  Spanish."

A  pay  increase  for  sworn  employees  who  have  obtained  an associate  degree,  some

college  credit,  and a bachelor's  degree.

The  City  will  report  to CalPERS  the monetary  value  of  uniforms  and  uniform

maintenance  "for  those  employees  required  to wear  uniforms."  (AR  3672-3673.)

Petitioner  began  employment  with  the  City  in  1995,  eventually  becorning  a police

sergeant.  (AR  3668.)  In  April  2016,  Petitioner  was  elected  president  of  the SAPOA.  Due  to this

election,  Petitioner  was  placed  on  a full-time  leave  of  absence  from  the City,  and  as of  the  date  of

the filing  of  tis  matter,  Petitioner  remained  president  of  the  SAPOA.  (AR  3669.)  During  his

time  as SAPOA  president,  Petitioner  continued  to receive  detective,  bilingual,  lead

worker/supervisor  premium,  holiday  pay,  and a uniform  allowance.  Petitioner  also began

receiving  a "confidential  premium"  pursuant  to the  terms  of  the MOU.  (AR  3673.)

A  dispute  arose  between  the City  and CalPERS  as to whether  certain  categories  of  special

compensation  provided  by  the City  to Petitioner  qualify  as "compensation  earnable"  pursuant  to

the  PERL.  CalPERS  maintained  the items  of  special  compensation  were  unreportable  for  the

SAPOA  president  while  on  a full-time  leave  of  absence  from  the City.

The  matter  was  heard  before  ALJ  Adam  L. Berg.  (AR  3664.)  Petitioner  testified  about

the duties  he performs  as SAPOA  president,  and noted  that  anyone  in  the  bargaining  unit,  sworn

or unsworr4  is eligible to run for president. (AR 3675.) Petitioner's  job duties include:

Meeting  and conferring  on  negotiations  and  policy  matters;

Representing  members  with  grievances  and other  personnel  issues;

Communicating  with  civic  leaders,  members  of  the  Legislature,  members  of  the

public,  and members  of  state  and  local  governments;

Administering  the City's  "employer  mandate"  to provide  medical,  dental,  health  and

disability  insurance  benefits  for  the  police  public  safety  employees  in  the  bargaining
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unit  represented  by  SAPOA  (approx.  500  employees).  This  requires  him  to reconcile

and  audit  funds  received  from  the  City  to provide  these  benefits;

He  believes  he is eligible  to work  overtime  for  the  City,  but  has  not  done  so since

beginning  the  SAPOA  assignment;

He  works  regular  business  hours,  and  is  not  required  to work  holidays,  but  sometimes

chooses  to;

He  is not  required  to wear  a uniform,  but  sometimes  chooses  to. (AR  3675-3678.)

The  ALJ  determined  the  confidential  premium,  detective  premium,  bilingual  premium,

holiday  pay,  and  uniform  allowance  reported  by  the  City  on  behalf  of  Petitioner  while  on  full-

time  release  from  the  City  to serve  as SAPOA  president  do not  qualify  as special  compensation

and  thus  cannot  be incIuded  in  the  calculation  of  Petitioner's  compensation  earnable.  (AR

3705.)'

On  April  19,  2022,  CalPERS  adopted  the  proposed  decision,  becorning  effective  30 days

following  its  mailing.  (AR  3662.)  On  May  4, 2022,  Petitioner  requested  preparation  of  the

administrative  record.  Petitioner  initiated  this  matter  via  petition  for  writ  of  mandate  on  August

24,  2022.a

II.  Standard  of  Review

The  right  to retirement  benefits  has  long  been  held  to  be  both  fundamental  and  vested.

(Strumsky  v. San  Diego  County  Employees  Ret.  Assn.  (1974)11  Cal.3d  28,  45;  Molina  v. Board

ofAdministration, California Public Employees' Retirement System (2011) 200 Cal.App.4th 53,
60.)  The  court  thus  exercises  its  independent  judgment  in  reviewing  the  evidence  underlying

CalPERS'  decision.  (Molina,  supra,  200  Cal.App.4th  at 60;  O'Cortnor  v. State  Teachers'  Ret.

Sys. (1996)  43 Cal.App.4th  1610,  1620.)  In  exercising  its  independent  judginent,  the  court

nonetheless  accords  a "strong  presumption  of  correctness"  to CalPERS'  factual  findings,  and  it  is

Petitioner's  burden  to show  the  decision  is not  supported  by  the  weight  of  the  evidence.  (Fukuda

v. City ofAngels (1999) 20 Cal.4th 805, 817; City ofPleasanton v. Board ofAdministration
(2012)  211 Cal.App.4th522,  536.)

Questions  of  law,  including  the  proper  interpretation  of  statutes,  are subject  to the  court's

independent review. (California Correctional Peace Officers' Assn. v. State (2010) 181
Cal.App.4th  1454,  1460.)  The  starting  point  for  the  task  of  interpretation  is the  words  of  the

statute  itself,  because  they  generally  provide  the  most  reliable  indicator  of  legislative  intent.  (See,

Murphy  v. Kenneth  Cole  Productions  (2007)  40  Cal.4th  1094,  1103.)  The  language  used  in  a

statute  is  to be interpreted  in  accordance  with  its  usual,  ordinary  meaning,  and  if  there  is no

ambiguity  in  the  statute,  the  plain  meaning  prevails.  (See,  People  v. Snook  (1997)  16  Cal.4th

1210,  1215.)  The  court  should  give  meaning  to every  word  of  a statute  if  possible,  avoiding

' The ALJ  reversed CalPERS'  determination  as to the education  incentive  pay Petitioner  received  duig  this period,
finding  that  this pay  does qualify  as special  compensation.  Neither  party  challenges  this deteimination,  consequently
the Court  will  not further  discuss it.

2 The Court  does not  have any evidence  before  it as to when  the administrative  record  was delivered  to Petitioner.
Respondent  has not made any argument  that the petition  was not timely  filed,  thus the Court  presumes  the matter

was filed  within  "30  days after its delivery"  to Petitioner  as required  by Government  Code section  11523.
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constructions  that  render  any  words  surplus  or a nullity.  (See, Reno  v. Baird  (1998)  18 Cal.4th

640,  658.)  Statutes  should  be interpreted  so as to give  each  word  some  operative  effect.  (See,

ImperialMerchant  Services,  Inc.  v. Hunt  (2009)  47 Cal.4th  381,  390.)

Beyond  that,  the Court  must  consider  particular  statutory  language  in  the  context  of  the

entire  statutory  scheme  in  which  it  appears,  construing  words  in  context,  keeping  in  mind  the

nature  and  obvious  purpose  of  the statute  where  the  language  appears,  and  hai'monizing  the

various  parts  of  the statutory  enactment  by  considering  particular  clauses  or sections  in  the

context  of  the  whole.  (See,  People  v. naley  (2008)  160  Cal.App.4th  779,  793.)

To  the  extent  the Court  finds  any  ambiguity  in  the  applicable  provisions  of  the  PERL  or

regulations  governing  CalPERS'  administration  thereof,  under  well-settled  law  the Court  must

give substantial deference to the Board's interpretations of  those provisions. In City of
Pleasanton v. Board ofAdministration  (2012) 211 Cal.App.4th  522, the court explained that
"where our review requires that we interpret the PERL or a PERS regulatior4 the court accords
great  weight  to [CalPERS']  interpretation.  [Citation.]  This  is in  recognition  of  the fact  that  as the

agency  charged  with  administering  PERL,  [CalPERS]  has expertise  and technical  knowledge  as

well  as an 'intimate  knowledge  of  the  problems  dealt  with  in  the statute  and the  various

administrative  consequences  arising  fromparticular  interpretations."'  (Id.  at 539.)

III.Discussion

The  issue  before  the Court  is not  what  salary  Petitioner  should  receive  while  serving  as

SAPOA  president.  Petitioner's  salary  is a matter  that  is negotiated  by  Petitioner's  union

representation  and his  public  employer  from  whom  he took  a leave  of  absence,  the City  of  Santa

Ana.  The  question  before  the Court  is what  portion  of  Petitioner's  compensation  qualifies  as

"compensation  earnable"  as defined  by  the  PERL  and applicable  CalPERS  regulations,  and

whether  this  analysis  is altered  by  Government  Code  section  3558.8.  The  determination  of  his

"compensation  earnable"  is not  an issue  for  negotiation  between  Petitioner  and  the City,  but  is

subject  to individual  review  by  CalPERS  pursuant  to their  statutory  mandate.  Thus,  any  category

of  pay  that  Petitioner  receives  as compensation  does  not  automatically  qualify  as compensation

earnable,  but  must  be scrutinized  under  the  applicable  statutory  and  regulatory  provisions.

A. Relevant  statutory  and regulatory  provisions

The  PERL

Under  the PERL,  the  determination  of  what  benefits  and  items  of  pay  constitute

pensionable  "compensation"  is crucial  to the computation  of  the  employee's  ultimate  pension

benefits. (Molina v. Board  ofAdministration  (2011) 200 Cal.App.4th  53, 64.) The formula for
deterrnining  a CalPERS'  member's  retirement  benefit  takes  into  account  (1) years  of  service,  (2)

a percentage figure based on age at the date of  retirement, and (3) "final  compensation." (City  of
Sacramento  v. Public  Employees  Ret. Sys. (1991)  221 Cal.App.4th  1470,  1479.)

The  PERL  specifically  defines  "compensation"  as "the  remuneration  paid  out  of  funds

controlled  by  the employer  in  payment  for  the member's  services  performed  during  normal
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working  hours  or for  time  during  which  the  member  is excused  from  work"  for  certain  listed

reasons.  (Gov.  Code  FS, 20630.3)  The  PERL  also  defines  "compensation  earnable,"  as a member's

pay  rate,  and  any  special  compensation.  (§ 20636.)  Of  particular  importance  to the  instant  matter

is section  20636,  subdivision  (c),  concerning  special  compensation:

(1)  Special  compensation  of  a member  includes  a payment  received  for  special

skills,  knowledge,  abilities,  work  assignment,  workdays  or  hours,  or other  work

conditions.

(2)  Special  compensation  shall  be  limited  to that  which  is received  by  a member

pursuant  to a labor  policy  or agreement  or  as otherwise  required  by  state  or

federal  law,  to similarly  situated  members  of  a group  or  class  of  employment

that  is in  addition  to payrate.  If  an  individual  is not  part  of  a group  or class,

special  compensation  shall  be  limited  to that  which  the  board  determines  is

received  by  similarly  situated  members  in  the  closest  related  group  or class  that

is in  addition  to payrate,  subject  to the  limitations  of  paragraph  (2)  of

subdivision  (e).

(3)  Special  compensation  shall  be  for  services  rendered  during  normal  working

hours  and,  when  reported  to the  board,  the  employer  shall  do all  of  the

following:

(A)  Identify  the  pay  period  in  which  the  special  compensation  was

earned.

(B)  Identify  each  item  of  special  compensation  and  the  category  under

which  that  item  is listed,  as described  in  regulations  promulgated  by  the

board  pursuant  to paragraph  (6),  for  example,  the  item  of  Uniform

Allowance  would  be reported  under  the  category  of  Statutory  Items.

(C)  Report  each  item  of  special  compensation  separately  from  payrate.

(4)  Special  compensation  may  include  the  full  monetary  value  of  normal

contributions  paid  to the  board  by  the  employer,  on  behalf  of  the  member  and

pursuant  to Section  20691,  if  the  employer's  labor  policy  or  agreement

specifically  provides  for  the  inclusion  of  the  normal  contribution  payment  in

compensation  earnable.

(5)  The  monetary  value  of  a service  or  noncash  advantage  furnished  by  the

employer  to the  member,  except  as expressly  and  specifically  provided  in  this

part,  is not  special  compensation  unless  regulations  promulgated  by  the  board

specifically  determine  that  value  to be "special  compensation."

(6)  The  board  shall  promulgate  regulations  that  delineate  more  specifically  and

exclusively  what  constitutes  "special  compensation"  as used  in  this  section.  A

3 All  fiirther  undesignated  statutoiy  references  are to the Government  Code.
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uniform  allowance,  the  monetary  value  of  employer-provided  uniforms,  holiday

pay,  and premium  pay  for  hours  worked  within  the  normally  scheduled  or

regular  working  hours  that  are in  excess  of  the statutory  maximum  workweek  or

work  period  applicable  to the employee  under  Section  201 and following  of

Title  29 of  the  United  States  Code  shall  be included  as special  compensation

and appropriately  defined  in  those  regulations.

(7) Special  compensation  does  not  include  any  of  the following:

(A)  Final  settlement  pay.

(B)  Payments  made  for  additional  services  rendered  outside  of  normal

working  hours,  whether  paid  in  lump  sum  or otherwise.

(C)  Other  payments  the  board  has not  affirmatively  determined  to be

special  compensation.

Subdivision  (e) defines  a "group  or class  of  employment"  as a number  of  employees  who

share  similar  job  duties,  are in  the same collective  bargaining  unit,  or other  logical-work  related

grouping.  A  single  employee  is statutorily  barred  from  being  a group  or class.

Rule  5 71

Pursuant  to the  directive  to define  items  of  special  compensation,  California  Code  of

Regulations,  title  2, section  571 provides  the  definition  of  special  compensation  for  CalPERS

members  employed  by  a contracting  agency  (in  contrast  to State  employees).  Relevant  to the

instant  matter  are the following  categories:

Detective  Division  Premium  -  Compensation  to local  police  officers,

county  peace  officers  and school  police  or security  officers  who  are

routinely  and consistently  assigned  to a detective  or investigative  division

or intelligence  duties.

Bilingual  Premium  - Compensation  to employees  who  are routinely  and

consistently  assigned  to positions  requiring  communication  skills  in

languages  other  than  English.

Holiday  Pay  - Additional  compensation  for  employees  who  are normally

required  to work  on  an approved  holiday  because  they  work  in  positions

that  require  scheduled  staffing  without  regard  to holidays.  If  these

employees  are paid  over  and above  their  normal  monthly  rate  of  pay  for

approved  holidays,  the  additional  compensation  is holiday  pay  and

reportable  to PERS.

Uniform  Allowance  - Compensation  paid  or the  monetary  value  for  the

purchase,  rental  and/or  maintenance  of  required  clothing,  including  clothing

made  from  specially  designed  protective  fabrics,  which  is a ready  substitute

for  personal  attire  the employee  would  otherwise  have  to acquire  and

maintain.  This  excludes  items  that  are solely  for  personal  health  and safety

such  as protective  vests,  pistols,  bullets,  and safety  shoes.
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Confidential  Premium  - Compensation  to rank  and file  employees  who  are

routinely  and consistently  assigned  to sensitive  positions  requiring  trust  and

discretion.

Pursuant  to subdivision  (b),  CalPERS  provides  that  it  has determined  all  items  of  special

compensation  identified  in  subdivision  (a) are, among  other  things,  "(2)  available  to all  members

in  the group  or class;  (3)  Part  of  normally  required  duties;  (4)  Performed  during  normal  hours  of

employment..."  Pursuant  to subdivision  (d),  if  any  item  of  special  compensation  is "out  of

compliance  with  any  of  the standards  in  subsection  (b) as reported  for  an individual,  then  it shall

not  be used  to calculate  final  compensation  for  that  individual."

8ectiorg  3558.8

Government  Code  section  3558.8  provides  for  "leaves  of  absence  without  loss  of

compensation  or other  benefits  upon  request  of  exclusive  representative."  Pursuant  to

subdivision  (a) if  a public  employee'  s exclusive  representative  requests  that  the employee  serve

as its steward  or officer,  the public  agency  "shall  grant"  a reasonable  leave  of  absence  "without

loss  of  compensation  or other  benefits."  Pursuant  to subdivision  (b),  the exclusive  representative

shall  reimburse  the  public  employer  for  "all  compensation  paid  to the employee  on  leave  unless

otherwise  provided  by  a collective  bargaining  agreement  or memorandum  of  understanding."  At

the  conclusion  of  the employee's  work  with  the  exclusive  representative,  the employee  "shall

have  the  right  of  reinstatement  to the same position  and work  location  held  prior  to the leave,  or,

if  not  feasible,  a substantially  similar  position  without  loss  of  seniority,  rank,  or classification."

Subdivision  (e) concerns  the employee'  s retirement  benefits,  and provides:

Compensation  during  leave  granted  under  this  section  shall  include  retirement

fund  contributions  required  of  the  public  employer  as an employer.  The

employee  shall  earn  full  service  credit  during  the leave  of  absence  and shall  pay

his  or her  member  contributions  unless  the  employer  has agreed  in  a

memorandum  of  understanding  or collective  bargaining  agreement  to pay  the

contributions  onthe  employee's  behalf.

B.  Section  20636  and Rule  571

The  parties  agree  both  section  20636  and Rule  571 are applicable  to Petitioner  as the City

is a "contracting  agency"  within  the meaning  of  Rule  571.

Detective  Division  Premium

The  MOU  provides  for  a pay  differential  to an employee  who  is "continuously  and

regularly  assigned  to and actually  performing  duties  of  a Detective/Investigator  assigned  to the

Investigations  Division  or Special  Investigations  Units."  (AR  3672.)

Section  20636,  subdivision  (c) provides  that  special  compensation  is payment  received

"for  special  skills,  knowledge,  abilities,  work  assignment,  workdays  or hours,  or other  work

conditions."  Pursuant  to Rule  571,  special  compensation  identified  as a detective  division
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premium  is available  to police  officers  who  are "routinely  and  consistently  assigned  to a

detective  or investigative  division  or intelligence  duties."

Petitioner's  duties  as SAPOA  president  do not  involve  being  assigned  to a detective  or

investigative  division  or to undertake  any  intelligence  duties.  Pursuant  to the  plain  language  of

section  20636  and Rule  571 he is not  entitled  to inclusion  of  a detective  division  premium  in  the

calculation  of  his  compensation  earnable.=

Bilingual  Premium

The  MOU  provides  for  a pay  differential  for  an assignment  by  the  Police  Chief  to a

position  requiring  bilingual  capability  or, for  a Police  Officer  or Police  Sergeant  for  "street  level

proficiency  in  Spanish."  (AR  3672.)

Section  20636,  subdivision  (c) provides  that  special  compensation  is payment  received

"for  special  skills,  knowledge,  abilities,  work  assignment,  workdays  or hours,  or other  work

conditions."  Pursuant  to Rule  571, special  compensation  identified  as a bilingual  premium  is

available  to "employees  who  are routinely  and consistently  assigned  to positions  requiring

communication  skills  in  languages  other  than  English."

Petitioner's  duties  as SAPOA  president  do not  routinely  require  communication  skills  in

languages  other  than  English.  Pursuant  to the plain  language  of  section  20636  and Rule  571,  he

is not  entitled  to inclusion  of  a bilingual  premium  in  the calculation  of  his  compensation

earnable.

Holiday  Pay

The  MOU  provides  for  twelve  paid  holidays  for  all  full-time  permanent  and  probationary

employees.  (AR  351.)  Those  employees  "shall  be entitled  to receive  96 hours  off  during  the

calendar  year  in  lieu  of  the"  twelve  holidays.  Twice  per  year,  up to 80 hours  of  annual  holiday

leave  benefits  may  be cashed  out  by  those  employees  who  receive  time  off  in  lieu  of  the  twelve

holidays.  (AR  352)

Pursuant  to Rule  571,  special  compensation  identified  as holiday  pay  is available  to

"employees  who  are normally  required  to work  on  an approved  holiday  because  they  work  in

positions  that  require  scheduled  staffing  without  regard  to holidays.  If  these  employees  are paid

over  and  above  their  normal  monthly  rate  of  pay  for  approved  holidays,  the additional

compensation  is holiday  pay  and  reportable  to PERS."

Petitioner's  duties  as SAPOA  president  do not  require  him  to work  on  any  approved

holiday,  and is not  a position  that  requires  scheduled  staffing  without  regard  to holidays.

4 The  ALJ  noted  the  City  argued  that  CalPERS  does  accept  the  reporting  of  special  compensation  for  some  members

when  they  are on approved  leave  or  take  a leave  of  absence  following  an industrial  injury.  The  ALJ  determined  the

scope  of  the  administrative  heaig  was  whether  Petitioner  is entitled  to inclusion  of  certain  pay  categories  as

special  compensation,  not  what  CalPERS  decided  or whether  CalPERS  erred  in other  cases. The  Couit  agrees  that

its role  is to apply  the  plain  language  of  the  applicable  statutes  and regulations  to the circumstances  before  it.
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Pursuant  to the  plain  language  of  Rule  571,  he is not  entitled  to inclusion  of  holiday  pay  in  the

calculation  of  his  compensation  earnable.

Uniform Allowance

The  MOU  provides  the City  will  report  to CalPERS  the monetary  value  of  uniforms  and

uniform  maintenance  "for  those  employees  required  to wear  uniforms."  (AR  3673.)

Pursuant  to Rule  571,  a uniform  allowance  is, "[c]ompensation  paid  or the  monetary

value  for  the  purchase,  rental  and/or  maintenance  of  required  clothing,  including  clothing  made

from  specially  designed  protective  fabrics,  which  is a ready  substitute  for  personal  attire  the

employee  would  otherwise  have  to acquire  and  maintain.  This  excludes  items  that  are solely  for

personal  health  and safety  such  as protective  vests,  pistols,  bullets,  and safety  shoes.

Petitioner's  duties  as SAPOA  president  do not  require  him  to wear  a uniform.  Pursuant  to

the  plain  language  of  Rule  571,  he is not  entitled  to inclusion  of  a uniform  allowance  in  the

calculation  of  his  compensation  earnable.

Confidential Premium

The  MOU  provides  the SAPOA  president  shall  receive  a confidential  premium,  "in  lieu

of  20 hours  per  pay  period  at time  and  one half."  (AR  370.)  The  MOU  provides  that  this  pay

should  be  considered  as defined  in  Rule  571. Further,  "the  parties  agree  that  the value  of  this

premium  shall  be equivalent  to 28 hours  of  pay  at straight  time  per  pay  period...acceptance  of

said  compensation  as 'PERSable'  is subject  to PERS  approval."

Pursuant  to Rule  571,  a confidential  premium  is "compensation  to rank  and file

employees  who  are routinely  and  consistently  assigned  to sensitive  positions  requiring  trust  and

discretion."  Petitioner's  opening  brief  and reply  brief  do not  provide  citation  to any  evidence

that  Petitioner's  duties  as SAPOA  president  constitute  assignment  to a "sensitive  position

requiring  trust  and  discretion."  The  only  argument  Petitioner  makes  in  his  opening  brief  is that

the confidential  premium  was  intended  to "recognize  the  additional  special  skills  and  knowledge

required  for  this  work  assignment."  (MPAs.,  p. 9.)5

The  plain  language  of  the  MOU  indicates  that  what  it calls  a "confidential  premiiun"  is

intended  to represent  20 hours  of  time  and a half  pay  per  pay  period.  There  is no evidence  before

the Court  that  Petitioner's  "normally  scheduled  or regular  working  hours"  were  in  excess  of  the

statutory  maximum  workweek  such  that  he is entitled  to special  compensation  for  such  premium

pay  as described  by  section  20636,  subdivision  (c)(6).  As  such,  the Court  accepts  the ALJ's

categorization  of  the confidential  premium  as being  "in  lieu  of  20 hours  of  overtime."  (AR

5 0n  reply,  Petitioner  argues  as SAPOA  president  he performs  "administration  of  all  the  health  benefits,  on  behalf  of

and  for  the  city"  for  those  employees  represented  by  the  SAPOA.  Petitioner  provides  no explanation  or  analysis  as

to how  these  duties  create  a "sensitive  position  requiring  trust  and discretion"  within  the  meaning  of  Rule  571 's

definition  of  "confidential  premium".
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3695.)  Section  20636,  subdivision  (c)(7)  provides  that  overtime  pay,  or services  "rendered

outside  of  normal  working  hours"  cartrtot  be considered  as special  compensation.

Even if, the Court accepts Petitioner's characterization of  the confidential prerniiun as
extra  pay  that  recognizes  the "additional  special  skills  and knowledge"  required  for  his

assignment  as SAPOA  president,  Petitioner  has not  identified  any  evidence  to establish  that  he

was  serving  in  a sensitive  position  requiring  trust  and  discretion.  (AR  3696.)6

C. Hale  v. Public  Employees'  Retiremerit  Svstem  (2022)  82 Cal.App.5th  764

The  parties  dispute  the  application  of  the above-referenced  case to CalPERS'

determination  in  this  matter.  Accordingly,  the Court  considers  whether  Hale  impacts  its  analysis

above.

lnHale,  the  petitioners  were  firefighters  employed  by  the  State  of  California  (Cal  Fire),

and for  the  last  10 years  of  their  careers  they  both  served  as executive  officers  for  their  exclusive

bargaining  representative  ("the  union").  (Hale,  82 Cal.App.5th  769.)  The  MOU  between  their

bargaining  unit  and the State  allowed  union  officers  to be released  from  their  normal  work  duties

to conduct  union  business  full  time,  and  that  this  release  "shall  result  in  no loss  of  compensation

(salary  or benefits."  (Ibid.)

In  lieu  of  normal  holidays,  firefighters  received  floating  holidays  with  pay,  and were

allowed  to "cash  out"  up to four  holidays  per  year  if  funds  were  available,  and could  carry  over

no more  than  six  holidays  from  year  to year.  (Id.,  at p. 769-770.)  For  union  officers,  the  MOU

provided  that  once  a year  Cal  Fire  would  buy  down  their  leave  credits  to either  "the  normal

carg-over  maximum"  or the amount  the  person  had  when  entering  the  office,  whichever  was

higher.  (Id.,  at p. 770.)

During  their  time  as union  officers,  neither  petitioner  took  holidays,  and were  expected  to

be available,  at least  by  phone,  every  day.  (Id.,  at pp.  770-77l.)  Cal  Fire  cashed  out  all  of  their

unused  holiday  leave  credits,  without  providing  them  an alternative  option.  After  the petitioners

retired,  the  union  asked  CalPERS  to include  the  cash-out  amounts  when  calculating  their  final

compensation.  CalPERS  concluded  these  amounts  were  not  "compensation  earnable."  The  First

District  Court  of  Appeal  found  in  favor  of  the  petitioners,  and reversed  the trial  court's  decision

to uphold  CalPERS'  determination.

The  Court  of  Appeal  noted  that  the  PERL  provided  a separate  definition  of  special

compensation  for  "state  members"  and  that  this  definition  applied  to the  petitioners  as Cal  Fire

employees.  (Id.,  at p. 773.)  The  court  held  that  because  the  petitioners  were  state  employees,

Rule  571 did  not  apply  to the  determination  of  whether  holiday  pay  qualified  as special

compensation.  (Id.,  at p. 777.:) Thus,  the  court  analyzed  the  payments  pursuant  to section  20636,

subdivision  (g) which  stated  that  "notwithstanding  subdivision  (c)"  special  compensation  for

state  members  included  "compensation  for  performing  normally  required  duties,  such  as holiday

6 In light  of  the  Court's  finding,  it does  not  need  to resolve  the  question  as to whether  the  confidential  premium  is

barred  from  being  special  compensation  because  it is not  available  to any  other  members  within  Petitioner's  "group

or  class  of  employment."
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pay."  (lbid.)(citing  Gov.  Code  § 20636,  subd.  (g)(3)  & (g)(3)(B).)  As  the  petitioners  were

required  to work  on the holidays  as part  of  their  "normal  duties"  their  holiday  pay  qualified  as

"special  compensation."  (Id.,  at pp. 777-778.)

The  court  also considered  whether  the holiday  pay  cash  outs  were  "available  to all

members  of  their  group  or class"  of  employment.  (Id.  at p. 779.)  The  court  noted  the  petitioners

were  the  only  two  firefighters  serving  as union  officers,  they  worked  in  an office  separate  from

the other  firefighters,  they  were  not  allowed  to fight  fire,  they  were  not  eligible  for  overtime,  and

their  work  schedule  differed  from  other  members  of  the unit.  (Id. at p. 780.)  The  court  concluded

it  was  "not  persuaded  that  the union  officers'  holiday  cash-outs  must  be available  to all  members

of [the firefighter's  bargaining unite, regardless of  the duties of  their particular assignment -  put
another  way,  regardless  of  whether  they  are similarly  situated  -  to be considered  special

compensation  for  purposes  of  section  20636."  (Ibid.)

The  Court  finds  Hale  does  not  alter  its  findings  that  the challenged  categories  of

compensation  do not  qualify  for  special  compensation  during  Petitioner'  s leave  of  absence  to

serve as SAPOA president. In Hale, the petitioners were pedorming  the duties they sought to
have  included  as special  compensation,  specifically  they  were  required  to be available  at all

times,  even  holidays.  As  the Court  has provided  above,  there  is no evidence  that  Petitioner  was

perforining  arty of  the duties  required  to qualify  for  the items  of  special  compensation  while  he

was  on  leave  of  absence.

Further,  Rule  571'  s limitations  were  not  applicable  in  Hale  because  the  petitioners  were

State  employees,  not  employees  of  a contracting  agency.  Section  20636,  subdivision  (g),  critical

to the court's  determination  in  Hale,  is not  applicable  to Petitioner  because  he is not  a "state

member."

D. Section  3558.8

Petitioner  argues  the Court'  s analysis  of  what  items  qualify  as special  compensation  must

begin  and  end with  section  3558.8.  Petitioner  argues  that  while  he is on  a leave  of  absence,

section  3558.8  overrides  CalPERS'  mandate  to compare  his  job  duties  against  his  claimed

categories  of  special  compensation.  Essentially,  Petitioner  argues  that  section  3558.8  requires

CalPERS  to ignore  the change  in  his  duties  from  police  officer  to SAPOA  president,  while  at  the

same  time  arguing  that  because  of  his  duties  as SAPOA  president  he is entitled  to additional

special  compensation  in  the form  of  a confidential  premium.

The  Court  declines  to follow  this  logic.  Section  3558.8  does  not  expressly  modify  the

PERL,  nor  is it contained  within  the  PERL,  or even  mention  the  PERL.  The  PERL  is contained

within  Title  2, Division  5, Part  3 of  the  Government  Code,  with  the  entirety  of  part  3 devoted  to

the "Public  Employees'  Retirement  System."  Chapter  7, which  contains  sections  20630-20657,

concerns  "compensation."  As  described  in  detail  above,  section  20636  defines  what  amount  of

that  compensation  is "compensation  earnable  by  retirement  system  member."  Section  3558.8  is

contained  within  Title  1, Division  4, Chapter  11.5,  which  chapter  concerns  "Public  Employee

Communication."
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By  its  plain  language,  section  3558.8  permits  public  employees  to obtain  a leave  of

absence  from  their  public  employment  to serve  as union  representatives  "without  loss  of

compensation  or other  benefits".  Upon  the  public  employee'  s return  to employment,  they  are

entitled  to be reinstated  to the  same  position  or an equivalent  position,  and shall  not  suffer  a

reduction  of  pay  during  the leave  of  absence  or after  the  leave  of  absence  terminates.

Subdivision  (e) concerns  the employee'  s retirement  benefits,  and  provides:

Compensation  during  leave  granted  under  this  section  shall  include  retirement

fund  contributions  required  of  the  public  employer  as an employer.  The

employee  shall  earn  full  service  credit  during  the  leave  of  absence  and shall  pay

his  or her  member  contributions  unless  the  employer  has  agreed  in  a

memorandum  of  understanding  or collective  bargaining  agreement  to pay  the

contributions  onthe  employee's  behalf.

Pension  benefits  are earned  by  an employee's  work.  (CalFire  Local  2881  v. CalPERS

(2019)  6 Cal.5th  965, 986.)  In  this  matter,  while  Petitioner  is SAPOA  president  he is not

performing  the tasks  for  which  he seeks  "special  compensation"  pension  benefits.  Further,  there

is nothing  in  section  3558.8  indicating  that  CalPERS'  obligations  under  PERL  are to be modified

or superseded  by  its  provisions.  The  Legislature  knows  how  to expressly  state  that  one statute

supersedes another. (Kelnel Garderts, LLC  v. City  ofLosAngeles  (2016) 3 Cal.App.5th927,
945.)  "In  the  absence  of  such  an express  declaration  of  legislative  intent,  we  will  not  presume

that  the  Legislature  intended  to do so if  we  can  harmonize"  the  two  statutes.  (Ibid.)

In  harmonizing  section  20636  and  3558.8,  the Court  finds  section  3558.8  requires  the

employer  to make  all  retirement  contributions  required  by  its  status  as a public  employer.  The

management  and  control  of  the public  employees'  retirement  system  is vested  in  the CalPERS

Board.  (§ 20120.)  Section  3558.8  is silent  as to CalPERS's  obligations  to review  all  claimed

categories  of  special  compensation  for  compliance  with  section  20636,  as well  as Rule  571 for

employees  of  contracting  agencies.  Thus,  the  Court  finds  section  3558.8  does  not  override  or

supplant  CalPERS's  statutory  obligation  to evaluate  a member's  "compensation  earnable"  by

considering  claimed  categories  of  special  compensation  for  compliance  with  the  PERL,  as

detailed  in  section  20636  and Rule  571.

This  does  not  result  in  the loss  of  any  "compensation"  which  is defined  by  section  20630

as "the  remuneration  paid  out  of  funds  controlled  by  the employer  in  payment  for  the member'  s

services  performed  during  normal  working  hours  or for  time  during  which  the  member  is

excused  f#omwork..."  Petitioner  will  still  receive  his  contractually  negotiated  salary  fromthe

City,  in  compliance  with  section  3558.8  This  interpretation  also  does  not  result  in  a loss of  any

"benefit"  because  Petitioner  will  still  obtain  all  retirement  benefits  to which  he is legally  entitled,

including  retirement credits earned during his leave of  absence.7 (See County  Deputy  Sheriff's

7 The Court  notes that even if  it were to determine section 3558.8 entitled the public  employee to all categories of
special  compensation  the  employee  was receiving  immediately  prior  to the  leave  of  absence  (which  finding  would

supplant  CalPERS'  authorit  in performing  its statutory  obligations  under  section  20636  and  Rule  571),  Petitioner

would  not  be entitled  to inclusion  of  the  confidential  premium  as compensation  earnable.  This  is because  Petitioner

was  not  receiving  the  confidential  premium  prior  to his  leave  of  absence,  as it is only  available  to an individual  who
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Assn.  v. Alameda  CountyEmployees'RetirementAssn.  (2020)  9 Cal.5th  1032,  1054  [public

employees  do  not  have  a right  to calculation  of  retirement  benefits  in  a manner  contrary  to  the

law].)

6-titioner;r'-gfi-5 t-hi-7-g  i: i legislativeiJ  m

In  the  event  that  this  tentative  ruling  becomes  the  final  ruling  of  the  Court,  in  accordance

with  Local  Rule  1.06,  Respondent's  counsel  is  directed  to  prepare  an  order  denying  the  petition,

incorporating  this  ruling  as an  exhibit  to the  order,  and  a separate  judgment;  submit  them  to

opposing  counsel  for  approval  as to  form  in  accordance  with  CRC  3.1312(a);  and  thereafter

submit  them  to the  Couit  for  signature  and  entry  in  accordance  with  CRC  3.1312(b).

is serving  as SAPOA  president.  The  Court's  analysis  thus,  would  be unaltered  by section  355 8.8, as there  is no

evidence  Petitioner  is assigned  to a "sensitive  position  requiring  trust  and discretion"  or that  the confidential

premium  is for  something  other  than  the loss of  overtime  opportunities,  which  does not  qualify  as special

compensation.

8 Petitioner  also argues  that  other  retired  union  presidents  have not  had  their  retirement  benefits  adjusted.  CalPERS

characterizes  this  as an attempt  to invoke  equitable  estoppel.  Petitioner's  opening  brief  makes  a one sentence

mention  of  other  SAPOA  presidents,  does not include  the term  "estoppel"  anywhere  within  it, and has not  attempted

to establish  how  CalPERS'  determination  is subject  to equitable  estoppel.  Even  if  Petitioner  made  a cogent  argument

conceming  equitable  estoppel,  equitable  estoppel  cannot  be used  to expand  m  agency's  powers,  or  provide  payment

in contravention  of  the law.  (See Blaser  v. State Techers'  Retirement  System (2022)  86 Cal.App.5th  507.)
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