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1                Costa Mesa, California

2               Tuesday, January 9, 2018

3                9:20 a.m. - 12:48 p.m.

4

5                     CHARLES VIEW,

6             having been first duly sworn

7               and administered an oath

8           pursuant to California CCP 2094,

9        was examined and testified as follows:

10

11                      EXAMINATION

12 BY MS. NOVAK:

13      Q   Good morning.  Can you please state your

14 full name for the record?

15      A   Sure.

16          Charles Patrick View.

17      Q   Thank you, Mr. View.

18          Are you employed?

19      A   Yes.

20      Q   By whom?

21      A   City of San Juan Capistrano.

22      Q   What is your title with the City of San Juan

23 Capistrano?

24      A   Project manager.

25      Q   As project manager, what is it that you do?

10

1      A   I work in the city manager's office on

2 various projects for the City, real estate

3 transactions, land use, work with the loan service

4 department and miscellaneous projects in the city

5 manager's office.

6      Q   Do you have any specific departments that

7 you oversee within the City?

8      A   No.

9      Q   Who do you report to within the City?

10      A   The city manager.

11      Q   Does anyone report to you as part of your

12 duties?

13      A   No.

14      Q   How long have you had that position?

15      A   Approximately 18 months.  I transitioned

16 from one position to another.

17      Q   Before the transition, what position did you

18 hold?

19      A   Development services director.

20      Q   How long did you have that position?

21      A   Approximately 18 months also.

22      Q   We'll get back to that particular position

23 in a moment as well as your general education and

24 employment history.

25          Have you had your deposition taken before,

11

1 Mr. View?

2      A   Yes.

3      Q   About how many times?

4      A   Three, I think.

5      Q   Over what period of time did those three

6 depositions occur?

7      A   The last 25 years.

8      Q   When was the last deposition you sat for?

9      A   Probably about approximately 15 years ago.

10      Q   Are you familiar with a lawsuit that has

11 been brought against the City of San Juan Capistrano

12 by Orange County Coastkeeper?

13      A   Yes.

14      Q   And how are you aware of that lawsuit?

15      A   The city manager read the various documents

16 submitted including the lawsuit.

17      Q   Are you aware that you have been designated

18 by the City to speak on its behalf today as part of

19 that lawsuit?

20      A   Yes.

21      Q   And are you prepared to do so on some of the

22 topics that we have requested a witness for?

23      A   Yes.

24      Q   Have you had a chance to meet with counsel

25 before today to discuss the deposition and the City's

12

1 information?

2      A   Specifically the City's counsel, City

3 Attorney's office?

4      Q   Any counsel?

5      A   Yes.

6      Q   Who is that counsel?

7      A   Dakotah, Gene Tanaka, Jeff Ballinger, and

8 Ryan Baron.

9      Q   And you are represented by Mr. Benjamin

10 today, correct?

11      A   Yes.

12      Q   Before we get into questions underlying the

13 lawsuit, first of all, do you understand that the

14 subject matter of the lawsuit among others is a piece

15 of property owned by the City that is known as the

16 Rancho Mission Viejo Riding Park at San Juan

17 Capistrano?

18      A   Yes.

19      Q   If I refer to that as the "Riding Park,"

20 will you understand the piece of property I'm

21 discussing?

22      A   Works for me.

23      Q   Similarly, there is a tenant or management

24 company that operates that property; is that correct?

25      A   Yes.
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1      Q   And the name of that company is?

2      A   Blenheim Facility Management.

3      Q   And if I refer to that company today, I may

4 do so either by just saying "Blenheim" or "Blenheim

5 Facility Management."

6          Will you understand if I use that

7 interchangeably?

8      A   Yes.

9      Q   Keeping in mind that there are other

10 entities that bear the Blenheim name, I will attempt

11 to specify those if I am talking about those.

12          Do you understand?

13      A   Yes.

14      Q   Before I get into the substantive questions,

15 as you can see, and as you may remember from the

16 depositions you've given in the past, everything we

17 are saying today is being transcribed by a reporter.

18 She has administered an oath, and as such it is your

19 obligation to testify to the best of your ability

20 truthfully and fully.

21          Do you understand that?

22      A   Yes.

23      Q   And the reporter is taking down what I say

24 and then your responses, and it's going to read a

25 little bit like a play.  But because of the nature of

14

1 her job, it's important that each one of us wait for

2 the other one to speak one person at a time.

3          Do you understand that?

4      A   Yes.

5      Q   Also, given the nature of the reporter's

6 duties, it's important that you respond to my

7 questions audibly with words like "yes" and "no" or

8 "I don't know" as opposed to a "uh-huh" or a nod of

9 your head.

10          Is that understood?

11      A   Yes.

12      Q   Given the fact that you are here as a

13 representative of the City and testifying for the

14 City, it's also important you understand the

15 questions I'm asking.  I'm not here to trick you.  I

16 may not always, however, phrase a question in a way

17 that it makes sense.

18          At this point in time do you understand you

19 can and should ask me for clarification if you don't

20 understand?

21      A   Yes.

22      Q   If, for some reason, your counsel feels that

23 a question bears objecting to to preserve the right

24 to argue about it later, that's fine.  That's his

25 job.  But you have an obligation to answer my

15

1 question unless counsel instructs you not to answer.

2          Do you understand?

3      A   Yes.

4      Q   And do you also understand that there are

5 going to be times where you are providing information

6 based on documents you may have read or things people

7 may have told you?  That still constitutes

8 information upon which you can base an answer.

9          Is that clear?

10      A   No.  Sorry.

11      Q   That's all right.

12          A lot of times in our depositions we try to

13 make sure the witness understands the difference

14 between guessing at an answer and basing it on some

15 personal information; so, for example, if I ask you

16 what kind of stock holdings I have, you have no idea

17 if I have none or if I happened to buy Google

18 before they went public, right?

19          Yes?

20      A   Yes.

21      Q   At the same time, if I were to ask you how

22 much stock you might hold, you at least have some

23 idea if you have some or none, right?

24      A   Yes.

25      Q   That would be your personal information.

16

1          Today's deposition is a little bit different

2 in that you are not here just as you, Charlie View,

3 you are speaking for the City.

4          Is that understood?

5      A   Yes.

6      Q   So there may be times where I'm asking you a

7 question where you may be speaking on behalf of the

8 City even if you weren't there personally or involved

9 in it.

10          Do you understand that?

11      A   Yes.

12      Q   I also try to be good about taking breaks.

13 I'm not here to hold you captive.  But at the same

14 time in an effort to get through the material we have

15 today, I do try to go for an hour or so.  If, for

16 some reason, you need water, you need to use the

17 restroom, there's an emergency, please let me know,

18 and we'll try to get you to a break as soon as we

19 can.

20          Okay?

21      A   Yes.

22      Q   All right.  Before we get going, is there

23 any reason you can think of why you cannot serve as a

24 representative of the City in giving testimony today?

25      A   No.



Charles View 1/9/2018

800-208-6494
www.biehletal.com

5 (Pages 17 to 20)

17

1      Q   Are you taking any medication?  Or is there

2 any other reason why you feel you can't remember

3 things or recall them enough to testify to them?

4      A   No.

5      Q   Okay.  Did you review any documents to

6 prepare for today's deposition?

7      A   I reviewed my notes.  I have a working file

8 with various documents, emails, and applications.  I

9 reviewed that.

10      Q   What do you mean by "applications"?

11      A   We have permit applications with different

12 agencies as well as our own applications working with

13 BFM is what I call Blenheim Facility Management.

14      Q   Do you recall what permit applications you

15 reviewed to prepare for today?

16      A   I would characterize them as both water

17 quality and building applications but not

18 specifically by title.

19      Q   I may be asking you about some of those

20 documents today, and you can certainly let me know if

21 something I show you is something you've seen before

22 or that you're familiar with or that you're seeing it

23 for the first time.  Hopefully, we'll make sure I ask

24 you those questions before we get into questions

25 about them.

18

1          Okay?

2      A   Yes.

3      Q   With respect to notes, what types of notes

4 do you keep in your working file?

5      A   I'm sorry.  That's just too vague for me to

6 answer.

7      Q   Sure.

8          What did you mean by "notes" when you said

9 that you referred to materials in preparing for

10 today?

11      A   If I would have a call to someone or

12 something that I need to remember to do, or if

13 there's a note about something that occurred on a

14 date, I might take a note.  I just keep those in the

15 file.

16      Q   Have you had any meetings with respect to

17 the lawsuit other than with an attorney for the City?

18 So, for example, with a regulatory agency, with

19 Coastkeeper, with other entities?

20      A   Yes.

21      Q   Have you taken notes during any of those

22 meetings?

23      A   Not that I recall.  Not that I recall.

24      Q   Okay.  In the course of preparing for

25 today's deposition, did you speak with any other

19

1 members of the City staff?

2      A   Yes.

3      Q   With whom did you speak?

4      A   I'm not sure of an exhaustive list, but the

5 ones I can recall are Hossein, who's in the public

6 works department; Steve May, who is the public works

7 director; George Alvarez, the City engineer; Ben

8 Siegel, city manager; Jacob Green, assistant city

9 manager; Tom Toman, who is a public works assistant

10 director; Eric Balman, who's a public works assistant

11 director; Joel Rojas, development service director;

12 Carlos Yado, building and safety manager; Sergio

13 Klotz, assistant development services director.  And

14 probably more, but that's what I can recall.

15      Q   Is there anyone at the City of San Juan

16 Capistrano who is specifically in charge of

17 overseeing the Riding Park?

18      A   Yes.

19      Q   And who is that?

20      A   Me.

21      Q   Some of the people that you've mentioned in

22 departments like public works or others, code

23 enforcement, is there anyone other than you who kind

24 of oversees generally what the issues are at the

25 Riding Park as opposed to department by department?

20

1      MR. BENJAMIN:  Object to the form.

2 BY MS. NOVAK:

3      Q   Does that make sense?

4      MR. BENJAMIN:  Vague, compound.

5      THE WITNESS:  It doesn't.

6 BY MS. NOVAK:

7      Q   So I guess in terms of an organizational

8 structure, do each of the people that you named have

9 a responsibility for some aspect of the Riding Park?

10      A   They have responsibilities in the context of

11 their jobs for the City that include work that may

12 occur at the Riding Park.

13      Q   Okay.  I think that's fair enough.

14          Is there anyone else besides yourself that

15 you feel has the most knowledge about the Riding Park

16 and the City's operations there?

17      MR. BENJAMIN:  Object to the form.

18      THE WITNESS:  I couldn't tell you who has the

19 most knowledge.  I'm responsible for the overall

20 coordination for the Riding Park.

21 BY MS. NOVAK:

22      Q   By "coordination" you mean between various

23 functions of the City?

24      A   Correct.

25      Q   Before you were project manager, did you
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1 have any responsibilities with respect to the Riding

2 Park?

3      A   Yes.

4      Q   What were those responsibilities when you

5 were development services director?

6      A   Development services department includes

7 planning, building, code enforcement.  My role with

8 the Riding Park had to do with permit processes for

9 operations at the Riding Park.

10      Q   What type of permits were you involved with

11 with respect to the Riding Park at that time?

12      A   The building permits specifically for

13 replacement of modular facilities at the property.

14      Q   Any other types of permits?

15      A   I think they're all building.  No.

16      Q   And while you were development services

17 director, were you aware of any other permits

18 involving the Riding Park that the City was involved

19 with?

20      MR. BENJAMIN:  Object to the form.  Vague.

21      THE WITNESS:  I apologize.  I need you to be

22 more specific.  I can't answer that as asked.

23 BY MS. NOVAK:

24      Q   Sure.

25          I'm just wondering the extent of your

22

1 knowledge whether building permits were the extent of

2 the permitting processes involved with the Riding

3 Park?

4      MR. BENJAMIN:  Object to the form.  Vague.

5      THE WITNESS:  They were the permits I was

6 involved with.

7 BY MS. NOVAK:

8      Q   To your knowledge, were there any other

9 permits that the City was working with the Riding

10 Park regarding?

11      A   Not to my knowledge.

12      Q   Before you were development services

13 director for the City, did you hold another position

14 with the City?

15      A   With San Juan Capistrano?

16      Q   Correct.

17      A   No.

18      Q   What position and where did you work before

19 then?

20      A   My immediate past position was the

21 development service --

22          I'm sorry.  Public works director for the

23 City of Brea.

24      Q   How long did you hold that position?

25      A   Approximately 18 months.

23

1      Q   And before you were public works director

2 for City of Brea, were you also employed?

3      A   Yes.

4      Q   What was your position there?

5      A   I was combined public work -- or I'm sorry,

6 maintenance service and development services director

7 for the City of Brea.

8      Q   How long did you have that position?

9      A   I think that was about six months.  We were

10 in a transition.

11      Q   How long in total were you employed by the

12 City of Brea?

13      A   11 years.

14      Q   And before working for the City of Brea,

15 where did you work?

16      A   City of Santa Ana.

17      Q   How long were you employed by the City of

18 Santa Ana?

19      A   17 1/2 years.

20      Q   Did you have a job before that?

21      A   Yes.

22      Q   Okay.  I don't know how far back we're

23 going.

24          Where were you employed before the City of

25 Santa Ana?

24

1      A   Immediately before that, I was employed by

2 Alpha Beta grocery company.

3      Q   And how about before Alpha Beta?

4      A   R & M Engineering.

5      Q   What did you do for R & M Engineering?

6      A   It was the initial digital map review for a

7 gas biplane proposed for Alaska.

8      Q   Did you work for any other municipalities

9 before the City of Santa Ana?

10      A   I was an intern at other municipalities.

11 City of Long Beach and City of Seal Beach.

12      Q   And could you let me know if you have a

13 college degree?

14      A   I have both an undergraduate and graduate

15 degree.

16      Q   Where are your degrees from and what degrees

17 do you hold?

18      A   My undergraduate degree is in environmental

19 geography from Cal State Dominguez Hills.  My

20 master's degree is in public administration from

21 Cal State Fullerton.

22      Q   When did you get your master's?

23      A   2004 is my best recollection.

24      Q   How about when you got your environmental --

25      A   1980.
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1      Q   I wasn't done with my question, but I also

2 hadn't completely written it down what you --

3          I think it was environmental geography?

4      A   Yeah.

5          I apologize.

6      Q   That's okay.

7          Is it fair to say that for about the last

8 three years you have worked on the City's behalf with

9 respect to overseeing the Riding Park?

10      A   It's four years.  '14, '15, '16, '17.

11      Q   And about when did you start working for the

12 City in 2014?

13      A   January.

14      Q   You were not with the City at the time it

15 purchased the Riding Park, correct?

16      A   That is correct.

17      Q   I will be asking some questions about an

18 area owned by the City called the Arizona Crossing.

19 If I talk about the Arizona Crossing, what do you

20 understand that to be?

21      A   It's a -- was a crossing between two

22 City-owned parcels previously owned by the Rancho

23 Mission Viejo Company that allowed for crossing the

24 dry creek by equestrians, bicycles, and pedestrians.

25      Q   Mr. View, I am going to show you a document.
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1 I'm going to ask you to look at it.

2          This is being marked as Exhibit 25.

3          (Plaintiff's Exhibit 25 was marked

4      for identification and is attached

5      hereto.)

6 BY MS. NOVAK:

7      Q   Please take a moment.  Take a look at it and

8 let me know if you are familiar with this document.

9      A   Yes, I'm familiar with this document.

10      Q   How are you familiar with it?

11      A   I wrote the email that's the top portion of

12 the document, and I've seen the photographs attached

13 in the past.

14      Q   Did you obtain these photographs yourself

15 that were attached to the email?  Meaning did you

16 generate them?

17      A   No.

18      Q   Where did you get them from?

19          Let me take a step back.  Did you attach

20 these photographs to your email?

21      A   Yes.

22      Q   And how did you obtain the photographs that

23 you attached to your email?

24      A   They were provided to me based on records

25 research I believe by our consultant.

27

1      Q   Who is the consultant that you're referring

2 to?

3      A   The best of my recollection was Ted

4 von Bitner.  Amec.

5      Q   With respect to the people who are cc'd, Ben

6 Siegel, Jacob Green, Steve May, Thomas Toman, George

7 Alvarez, Hossein Ajideh, I may be mispronouncing

8 that, are those all folks who work for the City?

9      A   Yes.

10      Q   And are those all among the people with whom

11 you spoke in preparation for the deposition today?

12      MR. BENJAMIN:  Object to the form.  Misstates

13 testimony.

14      THE WITNESS:  I don't believe I spoke to all

15 these people in preparation for the deposition.

16 BY MS. NOVAK:

17      Q   Do you work with all these people at the

18 City?

19      A   Yes.

20      Q   Do you coordinate at all with these people

21 with respect to your oversight of the Riding Park?

22      A   Yes.

23      Q   Also cc'd are two individuals named Jeff

24 Ballinger and Rebecca Andrews.

25          Do you understand those to be attorneys who

28

1 work with the City?

2      A   Yes.

3      Q   So if I go through this email, there are a

4 number of things I'm going to ask you about starting

5 with the fact that it's addressed to Erica Ryan and

6 Darren Bradford.

7          What is your understanding of who those

8 folks are?

9      A   Employees of the San Diego Water Board.

10      Q   What relationship would they have to the

11 Riding Park, to your knowledge?

12      MR. BENJAMIN:  Object to the form.

13 BY MS. NOVAK:

14      Q   Why were you writing to them?

15      A   They had requested information regarding the

16 Riding Park.

17      Q   Going to the body of the email, it begins

18 with the statement "As requested, City staff has

19 conducted an investigation to address the notice

20 received from the San Diego Water Board regarding

21 'historical fill.'"

22          I'm going to stop right there.

23          What did you mean by "investigation"?

24      A   I talked to employees working for the City,

25 asked for research of records which produced the
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1 attached photographs, and reviewed that information

2 to prepare this email.

3      Q   Do you have any recollection of City

4 employees performing the research that led to the

5 photographs you attached to the email?

6      A   Besides myself?

7      Q   Correct.

8      A   No.

9      Q   Did you work with Mr. Von Bitner with

10 respect to the information obtained to produce these

11 photographs?

12      A   Yes.  And, I'm sorry.  I believe I have to

13 correct the record.  I believe Hossein helped also.

14      Q   What was the point of the photographs and

15 the research that led to them?

16      MR. BENJAMIN:  Object to the form.  Vague.

17 BY MS. NOVAK:

18      Q   What were you trying to convey?

19      MR. BENJAMIN:  Object to the form.

20      THE WITNESS:  Information regarding the storm

21 season in 2010, 2011, and damage to the Riding Park.

22 BY MS. NOVAK:

23      Q   Could you describe for me what you were able

24 to learn had happened at the Riding Park with respect

25 to this storm in 2010, 2011?

30

1      MR. BENJAMIN:  Object to the form.

2      THE WITNESS:  I would say as illustrated in the

3 attached email, we determined that in 2010, 2011

4 there had been a significant storm that created

5 damage in the San Juan Creek area in response to

6 concerns with the potential impact to the Riding Park

7 fields and other facilities, that there had been

8 earth movement along the Creek edge.

9 BY MS. NOVAK:

10      Q   Was the earth movement along the Creek edge

11 what you're referring to as damage along the Creek?

12          It's not a trick question.  What happened is

13 basically what I'm trying to determine.

14      A   There wasn't damage to the creek.  There was

15 potential damage to the Riding Park.  What happened

16 is earth was moved along the edge of the creek which

17 in context of the memo we determined could be what

18 the water board was calling historic fill.

19      Q   Was the concern that was expressed to the

20 City by the water board whether or not the creek bank

21 between the Riding Park and San Juan Creek was

22 failing?

23      MR. BENJAMIN:  Object to the form.  Calls for

24 speculation.

25      THE WITNESS:  I've not heard from the San Diego
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1 Water Board the term "failing."

2 BY MS. NOVAK:

3      Q   What was the concern expressed by the water

4 board to the City?

5      A   As to whether work had occurred previously

6 along the creek edge and was there any records to

7 that.

8      Q   By "work," do you mean construction work, or

9 was it unclear?  What are you referring to?

10      A   Some type of earth movement along the creek

11 edge.

12      Q   So was the question then whether or not the

13 City was aware of earth movement that had been led to

14 conditions along the creek bank?

15      A   Yes.

16      Q   And when you're discussing a storm event of

17 2010, 2011, just so I'm clear, are you referring to

18 material coming off the Riding Park and down toward

19 the creek as opposed to the creek bank rising -- I'm

20 sorry, the creek rising up over its banks, do you

21 recall?

22      A   I don't have knowledge that either of those

23 occurred.

24          What I'm referring to specifically is having

25 reviewed the information in the email and having

32

1 discussed it with our team, it appeared that earth

2 had been moved along the creek edge.  That's what I

3 was responding to.

4      Q   From where was the material moved?

5      A   It all occurred --

6          The materials existed on the Riding Park

7 property.  They were moved around on the Riding Park

8 property.  There was neither import or export as I

9 understand it.  It was movement of earth that already

10 existed on the Riding Park property.

11      Q   Do you have an understanding as to what

12 caused the movement of the earth?

13      MR. BENJAMIN:  Object to the form.

14      THE WITNESS:  Yes.

15 BY MS. NOVAK:

16      Q   What is that understanding?

17      A   The understanding is there was mechanical

18 equipment as shown in the pictures, earth moving

19 equipment that moved earth around.

20      Q   Did some of that earth get moved into the

21 creek bank to the City's knowledge from what the City

22 was able to ascertain?

23      A   I think you'd have to define what

24 constitutes the creek bank.  As I previously said,

25 there was work along the creek edge if that's what
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1 you're addressing.

2      Q   Yes.

3      A   So, yes, we had knowledge that there was

4 earth movement along the creek edge.

5      Q   Did the City as part of this investigation

6 conduct any land surveys to determine whether the

7 earth movement was contributing to the size of the

8 Riding Park and encroaching on the creek?

9      A   A survey?  Engineered survey?

10      Q   Yes.

11      A   Not that I'm aware of.

12      Q   Did the City conduct any soil sampling to

13 determine what material may have been moved into a

14 new area of the Riding Park?

15      A   In regards to this response?

16      Q   Correct.

17      A   No.

18      Q   Going through this email, there is a

19 reference to --

20          Again, I want you to be able to read it if

21 you need to.

22          -- a field evaluation, and that is about six

23 lines down; so why don't you read until you get to

24 that point, and then I'm going to ask you what you

25 were referring to in that sentence.
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1      A   I've read it.

2      Q   Okay.  What were you referring to with

3 respect to the recent field evaluation?

4      A   So myself, and I believe it was Hossein -- I

5 don't recall Steve May may have gone to the property.

6 Staff went to the property and reviewed the existing

7 conditions in the field.

8      Q   Are any of the three people who may have

9 been there, you, Hossein, and Mr. May, engineers?

10      A   Hossein and Steve.  So Mr. May and

11 Mr. Ajideh are both engineers.

12      Q   Are they certified as professional

13 engineers, to your knowledge?

14      A   Yes.

15      Q   Did any consultant for the City also go with

16 you for this field evaluation?

17      A   Not that I recall.

18      Q   Were any pictures taken at this field

19 evaluation?

20      A   In 2017?

21          No.

22      Q   Did the City through its investigation gain

23 an understanding as to who may have operated the

24 heavy equipment that led to the earth movement?

25      A   I have to review the pictures to see.

35

1      Q   Sure.  Whatever you need.

2      A   Yes.

3      Q   And what was the conclusion?

4      A   Blenheim Facility Management.

5      Q   And did you have an understanding as to why

6 that work had been performed?

7      A   Yes.

8      Q   And what was that understanding?

9      A   There was concern that the storm conditions

10 were impairing the improved fields, the questioned

11 fields, and, therefore, there was earth movement to

12 help minimize any potential damage to the questioned

13 fields.

14      Q   Are you aware of any photographs that were

15 taken contemporaneously with that work being

16 performed?

17      A   Yes.

18      Q   Do you remember who may have taken those

19 photographs?

20      A   I have no knowledge of who took the

21 pictures.

22      Q   What photographs do you recall seeing from

23 that work being performed?

24      A   The photographs attached to the memo to the

25 San Diego Water Board.

36

1      Q   By memo, are you referring to this email?

2      A   I'm sorry.  I apologize, yes, email.

3      Q   Can you do me a favor and go through the

4 pages of this email that you believe reference

5 photographs taken contemporaneously with the earth

6 movement work being performed?

7      A   I've reviewed the pictures.

8      Q   Okay.  Can you identify those photographs

9 for me then?

10      A   I'm not sure what you mean by "identify."

11      Q   What photographs are you referring to as

12 having been taken contemporaneously with the earth

13 movement work performed by Blenheim?

14      A   I still can't answer your question.

15      Q   That's okay.  I think I can get at this a

16 different way.

17          When I was referencing photographs taken

18 contemporaneously with the work being performed, I

19 meant someone on the ground physically taking

20 photographs.

21          Are you aware of that type of image?

22      A   No.  I apologize.

23      Q   Got it.

24          So when we were talking a moment ago about

25 contemporaneous photographs, were you referring to
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1 images that may have been captured from an overhead

2 view that can be obtained and show what happened at

3 that time?

4      A   Yes.

5      Q   And I believe some of these are from Google

6 Earth or some similar online source?

7      A   Correct.

8      Q   Okay.  So was it the City's understanding

9 that in order to protect the equestrian fields,

10 Blenheim may have moved earth from the fields area

11 and put it over next to San Juan Creek?

12      A   It was our understanding that they had moved

13 earth along the creek edge.  I did not specifically

14 determine where the earth had come from.

15      Q   Was the earth movement designed to protect

16 the property from the creek, or was there flooding on

17 the property that they had to protect the Riding Park

18 from?

19      A   I don't know.  There was clearly water on

20 the park.  I don't know what the motivation in 2010

21 was.  I wasn't there.

22      Q   Do you remember who at Blenheim you or the

23 City spoke with with respect to the this earth

24 movement to determine what had happened pursuant to

25 the City's investigation?

38

1      A   Melissa Brandes.

2      Q   Were you aware of any other instances where

3 Blenheim may have moved earth along San Juan Creek?

4      A   No.

5      Q   Did Blenheim, to your knowledge, remove any

6 of the earth that had been moved along San Juan Creek

7 pursuant to this event?

8      A   I don't have knowledge if they did or did

9 not.

10      Q   Did the City undertake to remove any of the

11 earth that may have been moved along San Juan Creek

12 as referenced in this email?

13      A   Not that I'm aware of.

14      Q   Have you seen any documentation suggesting

15 that the City may have undertaken to remove that

16 earth?

17      A   No.

18      Q   Have you seen any documentation to suggest

19 that Blenheim may have removed the earth that moved

20 over along San Juan Creek?

21      A   No.

22      Q   In your email, if I'm just continuing in

23 sequence from where you left off, you make a

24 reference to imminent danger to the equestrian/sports

25 fields.

39

1          I'll give you a second to read through to

2 catch up to that point.

3      A   I'm caught up.

4      Q   Okay.  What was the imminent danger that was

5 expressed to you?

6      A   That there was potential damage to the

7 fields from water, stormwater specifically, and that

8 is supported by the photographs that we reviewed from

9 Google Earth.

10      Q   Can you describe what you mean by "damage to

11 the fields"?

12      A   Yes.

13          As shown on the page labeled picture 6 of 7,

14 there was damage that Versad had to replace because

15 it was damaged from the flood occurrences.

16      Q   Was it your understanding that flooding to

17 the grass fields had damaged the grass on the fields?

18      A   Yes.  That was part of my understanding.

19      Q   And looking at the last image attached to

20 your email, can you describe for me what your

21 understanding was of what this depicted?

22      A   It depicted damage to another portion of the

23 Riding Park property.

24      Q   What was the damage that was -- excuse me.

25          What was the damage that had occurred that

40

1 you were displaying?

2      A   The photograph shows a collapsed fence and

3 vegetation having been washed out.

4      Q   Do you know whether this damage was

5 repaired?

6      A   My recollection is the fence has been

7 repaired.  I don't recall from who the vegetation.

8      Q   Was the City involved in the repairs, to

9 your knowledge?

10      A   I don't have knowledge.

11      Q   Do you have knowledge of what process may

12 have been used to make any repairs to the damage

13 depicted on this page?

14      MR. BENJAMIN:  Object to the form.  Vague.

15      THE WITNESS:  I do not have knowledge.

16 BY MS. NOVAK:

17      Q   Going back to the body of your email, in the

18 second paragraph the third sentence begins with the

19 words "the County."  I read that as "the County had

20 inspected and directed water quality compliance plans

21 and operations during the period before annexation to

22 the City."

23          Do you see that?

24      A   Yes.

25      Q   This is something you wrote to Ms. Ryan and
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1 Mr. Bradford at the water board?

2      A   That's correct.

3      Q   What were you referring to with this

4 statement?

5      A   This portion of the email is providing

6 context of how long the City had been -- had

7 oversight responsibility for the property, and I was

8 referring to the fact that with the purchase in 2010,

9 there had been prior to that time County

10 responsibility for all activities on the Riding Park,

11 and the City didn't have a knowledge base of what

12 occurred before that time.

13      Q   What water quality compliance plans were you

14 referencing?

15      A   Nothing specific.  Simply the fact that any

16 water quality compliance plans prepared prior to 2010

17 would have been under the jurisdiction of the County.

18      Q   And similarly before the City purchased the

19 property in 2010, it would have been the County's

20 responsibility to perform any inspections of the

21 Riding Park?

22      A   That's correct.

23      Q   Once the City purchased the property in

24 2010, did it have any water quality compliance plans

25 in place with respect to the Riding Park?

42

1      A   I'm not aware of any specific plans.

2      Q   Did it direct the facility to draft any

3 water quality compliance plans?

4      A   I'm not aware of any direction to do so.

5      Q   Did the City inspect the Riding Park

6 following its purchase in 2010?

7      A   There are records that there was a

8 pre-purchase inspection.

9      Q   And do you know who performed that

10 pre-purchase inspection?

11      A   No.

12      Q   Do you know what that pre-purchase

13 inspection entailed?

14      A   I'm aware it entailed a general site

15 evaluation and review of County records.

16      Q   Do you know if the City had any

17 environmental sampling or testing done of the Riding

18 Park before it purchased it?

19      A   I know it's referred to in the purchase and

20 sale agreement.  I've not seen any other records

21 regarding any sampling that did occur.

22      Q   Other than in that document, have you seen

23 any sample results from the time that the City was

24 purchasing the property to -- that is very unartfully

25 phrased so I'm going to start over again.

43

1          At the time the City was purchasing the

2 property, are you aware of any water sampling that

3 may have been done at the property?

4      A   I'm not aware of any.

5      Q   Were you aware of any investigation into

6 whether the facility was subject to environmental

7 permits before the City purchased it?

8      A   I'm not aware of any investigation as to

9 whether the property was subject to environmental

10 permits.

11      Q   Are you aware of whether the City had any

12 discussions as to whether or not the property would

13 be subject to any environmental permits before it

14 purchased the property?

15      A   Yes.

16      Q   What were those discussions that you're

17 aware of?

18      A   There are documented records that in the

19 purchase and sale agreement there was requirements,

20 and there are deed restricts regarding habitat

21 conservation plan on the property.

22      Q   Do you know who at the City may have had

23 responsibility to perform any environmental

24 assessment of the property before the City purchased

25 it?

44

1      A   I don't know by name.  There are, as I said,

2 the purchase and sale agreement refers to

3 inspections.  It doesn't identify who the specific

4 parties were that I can recall.

5      Q   I apologize.  It is going to seem a little

6 duplicative.  I have that document.  I was going to

7 ask you about it later on.  So if I do go back and

8 ask a few more questions about, I'm not trying to

9 re-ask things.  I'm just trying to kind of clarify

10 based on that document, but I'm not ready for it yet.

11      A   I understand.

12      Q   Have you been involved with respect to the

13 City trying to locate documents in response to Public

14 Records Act requests that Coastkeeper has made?

15      A   Yes.

16      Q   What has been your involvement?

17      A   Reviewing my records to see if I had any

18 responsive documents.

19      Q   Have you during the course of that review

20 also searched your emails to make sure that you were

21 producing any responsive emails?

22      A   Yes.

23      Q   Did you review other people's emails or

24 records as a part of your oversight of the City's

25 Riding Park with respect to production of documents
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1 by the City?

2      MR. BENJAMIN:  I'm going to object that issues

3 related to the Public Records Act are not a

4 deposition topic on your Exhibit A.

5      MS. NOVAK:  To the extent that we're going to

6 be showing the witness a variety of documents today,

7 and I will also be going document by document, I

8 think it's important to understand who in the City

9 has been involved in responding to the Public Records

10 Act request as well as discovery.

11      MR. BENJAMIN:  It's not a topic listed on your

12 deposition notice.

13      MS. NOVAK:  So are you instructing him not to

14 answer that question?

15      MR. BENJAMIN:  I think there's a way that you

16 can get around it.

17          But to the extent you're asking him about

18 the City's process and responding to specifically

19 Public Record Act requests, that's not on your

20 deposition notice.

21 BY MS. NOVAK:

22      Q   Have you, Mr. View, been involved on the

23 City's behalf in responding to discovery requests

24 made as part of this lawsuit?

25          Do you know what that term means?

46

1      A   Yes, I know what that term means.

2      Q   And have you been involved?

3      A   Yes.

4      Q   And would that be part of your duties as the

5 City staff member who oversees the Riding Park to be

6 able to review documents pronouncing the City's

7 positions on the Riding Park?

8      A   I'm sorry.  I don't understand that

9 question.

10      Q   That's okay.  I started throwing in a lot of

11 words there.

12          Would it be part of your duties as the

13 project manager to review any documents that the City

14 was going to put out regarding the Riding Park?

15      A   It's not my duty to review all documents

16 prepared in response to requests or put out in

17 regarding the Riding Park.  I review some documents.

18      Q   Do you review press releases regarding the

19 Riding Park before they go out?

20      A   I'm sorry.  In the context I am not

21 responsible for reviewing them for final publication.

22 I do assist in the information, background

23 information, for preparation of those documents.

24      Q   And with respect to City's responses to

25 interrogatories or requests for documents as part of

47

1 this lawsuit, have you also been involved in that

2 process?

3      A   I have participated in that process, yes.

4      Q   What is the level of your participation?

5      A   Meetings with the attorneys and reviewing

6 documents.

7      Q   Have you also been involved with respect to

8 the City's efforts to determine whether it is subject

9 to, for example, stormwater permit requirements?

10      A   Yes.

11      Q   And is it also part of your job to be part

12 of the process in determining whether the City is

13 subject to other environmental permit requirements?

14      A   Yes.

15      Q   And in your capacity as project manager and

16 with the oversight of the Riding Park, do you also

17 work with the City's consultants with respect to

18 determining the compliance of the Riding Park with

19 environmental regulations?

20      A   Yes.

21      Q   And you've already mentioned one consultant

22 which is Ted von Bitner at Amec, correct?

23      A   Yes.

24      Q   Has the City retained Amec for purposes of

25 complying with any applicable stormwater

48

1 requirements?

2      A   For the City as an entity?

3      Q   Correct.

4      A   Yes.

5      Q   Does Amec, to your knowledge, work on issues

6 other than just the Riding Park with respect to its

7 work for the City?

8      A   Yes.

9      Q   And how would you describe Amec's work and

10 what it's been tasked to do for the City?

11      A   They work with our public works department

12 on our water quality compliance program like the

13 MS4 permit and other water quality regulations.

14      Q   Given the date on your email that we have

15 been looking at as Exhibit 25, which is February 28,

16 2017, is it fair to say that the City had been

17 working with Amec and Mr. Von Bitner as of at least

18 this date?

19      A   Yes.

20      Q   Can you recall about when Amec began working

21 with the City on its water quality compliance

22 program?

23      A   I don't specifically recall.

24      Q   Can you estimate whether or not Amec, for

25 example, predated your employment with the City or if
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1 it happened sometime subsequent to that?

2      MR. BENJAMIN:  I'm going to object again.

3          This has nothing to do with the Riding Park.

4 It's not on your deposition notice.

5      MS. NOVAK:  Are you instructing him not to

6 answer or can he answer?

7      MR. BENJAMIN:  I'm instructing him not to

8 answer that.

9      MS. NOVAK:  Fair enough.

10 BY MS. NOVAK:

11      Q   Does Amec work on issues involving BMPs at

12 the Riding Park?

13          I'm sorry.  Let me go back a second.

14          Have you ever heard the phrase "BMP"?

15      A   Yes.

16      Q   What do you understand that to be?

17      A   Best management practices.

18      Q   Do you understand that you are designated by

19 the City to talk about best management practices at

20 the Riding Park today?

21      A   Yes.

22      Q   As part of your work as project manager at

23 the Riding Park, do you work with Amec in examining

24 issues related to BMPs at the Riding Park?

25      A   Yes.

50

1      Q   As of February 28, 2017, had the City been

2 notified by Coastkeeper of potential violations at

3 the Riding Park?

4      A   I do not believe so.

5      Q   Does the City pay Amec for its services in

6 providing water quality compliance assistance at the

7 Riding Park?

8      A   Yes.

9      Q   Do you know whether Amec has been retained

10 by any other entity with respect to water quality

11 compliance at the Riding Park?

12      A   Yes.

13      Q   And have they been retained by any other

14 party with respect to water quality compliance at the

15 Riding Park?

16      A   Yes.

17      Q   And who is that party?

18      A   The City's law firm, BB&K.

19      Q   Do you know whether Amec has a separate

20 contract with Blenheim Facility Management to work on

21 issues related to water quality compliance at the

22 Riding Park?

23      A   Not that I'm aware of.

24      Q   In the course of your work on water quality

25 compliance at the Riding Park, have you coordinated

51

1 with Blenheim Facility Management on their water

2 quality compliance?

3      A   Yes.

4      Q   And has Amec been part of that coordination

5 process?

6      A   Yes.

7      Q   Has Amec provided compliance services to

8 Blenheim Facility Management with respect to water

9 quality compliance at the Riding Park?

10      A   You'll have to define "compliance services."

11      Q   Sure.

12          Do you know whether Amec has assisted

13 Blenheim Facility Management in obtaining

14 authorizations from any environmental oversight

15 agencies with respect to operations at the Riding

16 Park?

17      A   Yes.

18      Q   And have they?

19      A   Yes.

20      Q   Before I get into one of those events, I'm

21 going to ask you to turn to the second page of your

22 email.  And the second full sentence begins with the

23 words "Based on."

24      A   Yes.

25      Q   "Based on our ongoing observations and
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1 interaction with BFM representatives, staff is

2 confident that BFM is following best practices in

3 their management of the property for the City."

4          I'll stop there and ask you upon what were

5 you basing this statement?

6      A   Numerous factors including ongoing

7 inspections of the property, ongoing communication

8 with BFM as well as City staff.

9      Q   Who performed the ongoing inspections of the

10 Riding Park?

11      A   Several staff members.

12      Q   Who were they?

13      A   Specifically I can recall Carlos Yado,

14 building official, the -- Mr. Torres, who is a code

15 enforcement inspector, a second code enforcement

16 inspector I do not remember, Alex is her given name.

17 I don't know what her last name is.  Hossein from

18 public works.  And Ted von Bitner as a consultant.

19      Q   Were these inspections that you're

20 referencing in relation to complaints that had been

21 made regarding conditions at the Riding Park in 2016?

22      A   Some of the inspections were.

23      Q   Which inspections are you aware of that

24 you're referencing in this email did not pertain to

25 the complaints received in 2016 regarding conditions
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1 at the Riding Park?

2      A   After we determined that compliance had been

3 achieved for specific complaints, we continued to

4 have ongoing inspections of the Riding Park which I

5 would not classify as related to the complaint.

6      Q   Before the complaints that were made in

7 2016, how often did the City inspect the Riding Park

8 to determine its compliance with, for example,

9 municipal codes?

10      A   I can't address that question as asked.

11      Q   Okay.  What about the question prevents you

12 from being able to provide an answer?

13      A   I can't speak for all City agencies prior to

14 the complaint.

15      Q   With respect to the building and safety

16 aspects of the Riding Park, how often was the Riding

17 Park inspected between the time the City purchased it

18 and the complaints made in 2016?

19      A   I can't answer that the question as asked.

20      Q   Is there somebody that could provide that

21 information?

22      A   Currently on staff, I don't believe so.

23      Q   And why is that?

24      A   Between 2010 and 2014 when I came on board

25 for the City, I'm not aware of records regarding
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1 inspections that I could address.  I'm not aware of

2 anybody on staff currently who would have been on

3 staff at that time.

4      Q   With respect to its oversight of the Riding

5 Park, would the City have a custom and practice of

6 documenting inspections of the Riding Park?

7      A   No.

8      Q   Would the City have had a custom and

9 practice in terms of how often it inspected the

10 Riding Park to determine its compliance?

11      A   A specific schedule, no.

12      Q   Would inspections have varied from

13 department to department depending on who had some

14 oversight responsibilities for an aspect of the

15 Riding Park?

16      A   Yes.

17      Q   I think we already mentioned, for example,

18 code enforcement might have been one of those

19 departments, correct?

20      A   Correct.

21      Q   Building and safety might have been another?

22      A   Code enforcement is a component of building

23 and safety.

24      Q   Are there other departments that you can

25 think of within the City that would have had some
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1 responsibility and oversight for the Riding Park?

2      A   The public works department.

3      Q   Do you know what the public works

4 department's oversight responsibilities would have

5 been?

6      A   Activity regarding engineering and water

7 quality.

8      Q   Is public works Steve May's department?

9      A   That's correct.

10      Q   Do you know how long Steve May has been with

11 the department of public works within the City?

12      A   More than a year, less than two.

13      Q   So his time with the City is shorter than

14 your time with the City?

15      A   Yes.

16      Q   Do you know who held that position before

17 Mr. May?

18      A   Immediately before him was Keith Van Der

19 Maaten.  Keith, and I think Van Der Maaten was his

20 last name.

21      Q   I think we'll see his name on some other

22 documents today, so I think those two names certainly

23 go together.

24          At the time you wrote this email referencing

25 staff's confidence in BFM's best management
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1 practices, were you aware of a BMP manual that the

2 City had produced with respect to equestrian

3 facilities?

4      MR. BENJAMIN:  Object to the form.  Foundation.

5      THE WITNESS:  I am now aware of it.  I don't

6 recall whether I was aware of it at the time or not.

7 BY MS. NOVAK:

8      Q   Was that particular manual a document that

9 was known within the City with respect to its

10 oversight of the Riding Park at the time you came to

11 work for the City?

12      MR. BENJAMIN:  Object to the form.  Foundation.

13 BY MS. NOVAK:

14      Q   To your knowledge.

15      A   I don't have knowledge.

16      Q   So with respect to the statement that was

17 made to the water board regarding BFM's best

18 practices, were you in any way basing this statement

19 upon whether BFM was following the equestrian BMP

20 guidance manual?

21      A   I was basing it on the determination by

22 staff including public works and building that they

23 were making -- they were utilizing BMPs on the

24 property.

25      Q   Did the City have a process in place to test
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1 the sufficiency of the BMPs or analyze their

2 effectiveness?

3      MR. BENJAMIN:  Object to the form.  Compound,

4 vague.

5 BY MS. NOVAK:

6      Q   As of your email.

7      A   I would have to rely on -- in terms of

8 preparing this email, my reliance was on public works

9 staff and building department staff as to the

10 property was in compliance with appropriate

11 regulations.  I can't speak as to what all methods

12 they used to determine that.

13      Q   And in your reliance on public works staff,

14 who within public works were you relying upon?

15      A   Hossein, Steve May, and George Alvarez.

16      Q   With respect to building and safety staff,

17 who were you relying upon when making these

18 statements to the water board?

19      A   Carlos Yado, building official, and the code

20 enforcement inspectors.

21      Q   Are you aware of public works having made

22 any determination as of February, 2017, whether any

23 stormwater permits were required to be held up at the

24 Riding Park other than the City's general MS4 permit?

25      A   I'm not aware of any determination.
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1      Q   And, similarly, would there be any other

2 departments within the City that would have oversight

3 responsibility for stormwater compliance issues?

4      A   No, not that I'm aware of.

5      Q   Before I finish up with this document, we

6 will take a break after that if that's okay with you.

7      A   Sure.

8      Q   The end of this particular paragraph

9 references someone named Warden Molsberry of the

10 California Department of Fish and Wildlife.

11          Are you familiar with that name?

12      A   Yes.

13      Q   What is your understanding of who

14 Warden Molsberry is?

15      A   That he is, in fact, a warden with the

16 California Department of Fish and Wildlife.

17      Q   Did you have any discussions with

18 Warden Molsberry?

19      A   Yes.

20      Q   And on how many occasions did you talk to

21 Mr. Molsberry?

22      A   In the context of this email, I believe

23 once.  It might have been twice.

24      Q   What did you and Warden Molsberry discuss

25 with respect to the Riding Park?
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1      A   He had come to the City planning building

2 public works counter and asked who the person he

3 should contact regarding the Riding Park, and he was

4 directed to me.  We had discussions as indicated here

5 he had been out to the property based on he received

6 contact there was concern.  He did not observe any

7 concerns.  He, at that time, concluded there was

8 nothing -- no violations or outstanding concerns, and

9 he confirmed that for me.

10      Q   And let's see.

11          Do you know whether the warden conducted any

12 sampling or performed any survey related to the

13 concerns?

14      A   I'm only aware that he went to the property.

15      Q   Do you know what the extent of his

16 inspection was other than visiting the property?

17      A   No.

18      Q   And did Warden Molsberry provide any sort of

19 documentation to the City indicating that it had no

20 violations or outstanding concerns?

21      A   I don't recall.  We had a phone

22 conversation.  I don't recall any written document.

23      Q   Okay.  And since this February, 2017, email,

24 have you and Warden Molsberry had any discussions

25 regarding the Riding Park?
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1      A   Yes.

2      Q   About how many discussions do you think

3 you've had?

4      A   I believe we had one field visit discussion.

5 I think that's the extent of it.

6      Q   Do you know when that occurred?

7      A   Spring.

8      Q   Spring of 2017?

9      A   2017, yes.

10      Q   And who else was there?

11      A   I can recall specifically that

12 representatives of BFM, I believe both Melissa

13 Brandes and Walter Navas, myself.  I believe Hossein

14 was there.  Mr. Von Bitner, Ted, was there.  I do not

15 recall anyone else at this time.

16      Q   Do you recall whether that field

17 inspection --

18      A   Oh, I'm sorry.  There was another California

19 Fish and Wildlife employee.  I believe that is Kevin

20 Hupf.  He's a scientist, I believe, with California

21 Fish and Wildlife.

22      Q   Do you remember how long that inspection

23 took?

24      A   More than an hour, less than two.

25      Q   And what was the purpose of that field
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1 inspection?

2      A   They wanted to visit the site to see the

3 general conditions including the creek.

4      Q   Was any other part of the Riding Park

5 inspected during that field inspection?

6      A   We took a general site tour; so the entirety

7 of the park was looked at.

8      Q   Do you remember whether this field

9 inspection with the representatives from Fish and

10 Wildlife occurred before or after the City met with

11 Coastkeeper to discuss the Riding Park?

12      A   They were --

13          I don't recall.  They were close in time.

14      MS. NOVAK:  Okay.  With that, why don't we take

15 a five-minute break, or do you want a ten-minute

16 break?  What would be better?

17      MR. CALL:  Doesn't matter to me.

18      THE WITNESS:  I need five, and I'm good.

19      MS. NOVAK:  Okay.  Five-minute break.

20          We'll go off the record.

21          (Recess taken from 10:27 a.m. to

22      10:38 a.m.)

23 BY MS. NOVAK:

24      Q   Before I move off of your email and the

25 photographs that were attached to it, I want to
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1 clarify a few things I don't think we discussed.

2          Was the City aware of Blenheim having

3 notified any regulatory agencies of the emergency

4 work that it was performing that's depicted in those

5 photographs?

6      A   Not that I'm aware of.

7      Q   And what about the City, is the City aware

8 of any notification by Blenheim of that work?

9      A   I have not seen any records that indicate

10 that; so I would say, no.

11      Q   Just to clarify, even though you are a

12 person, and you have your own knowledge and

13 recollection, you do understand that on certain

14 topics today you are the City for all intents and

15 purposes, correct?

16      A   Yes, I understand that.

17      Q   I just want to be clear when you say "I

18 don't recall," that is effectively the City saying

19 it's not recalling?

20      A   Yes, I understand that.  That's why I

21 clarified I've not seen any records from the City as

22 a City representative to indicate we were aware of

23 BFM notifying a government agency.

24      Q   Okay.  Would there be anyone at the City

25 with knowledge of whether it had notice of Blenheim
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1 making those notifications?

2      A   I do not believe so.

3      Q   And just so I am also clear, the photographs

4 seem to depict heavy equipment moving earth along the

5 banks of San Juan Creek; is that correct?

6      A   Yes.

7      MR. BENJAMIN:  Object to the form.

8 BY MS. NOVAK:

9      Q   But what you were discussing is potential

10 damage to the fields and the need to remove sod, so I

11 am looking for clarification on what the City

12 concluded and how those two events relate to each

13 other.

14      MR. BENJAMIN:  Object to the form.

15 Mischaracterizes testimony.

16      THE WITNESS:  In reviewing the photographs and

17 having talked to BFM about what occurred at the time,

18 it was represented that there had been damage that

19 occurred, and they were trying to avoid additional

20 damage on the property, and, therefore, they had

21 moved earth along the creek edge.  The sod damage was

22 indicative of some of what occurred on the property.

23 BY MS. NOVAK:

24      Q   So some of the sod with respect to the grass

25 fields had been damaged as a result of a storm; is
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1 that correct?

2      A   That is the City's understanding.  That's

3 correct.

4      Q   Is it the City's understanding as to whether

5 Blenheim removed some of the damaged sod as a result?

6      A   Based on the photographs and reviewing the

7 photographs, yes.

8      Q   Do you know whether the sod was disposed of

9 or otherwise taken to?

10      A   In 2010, 2011, no.

11      Q   Is there anyone at the City who would have

12 more knowledge to indicate what had happened to the

13 removed sod?

14      A   Not regarding that time, no.  Not that I'm

15 aware of or that the City is aware of.

16      Q   With respect to earth movement, did that

17 involve sod as you're referring to it in that email?

18      A   Not that I'm aware of or the City is aware

19 of based on review of the records.

20      Q   Do you have an understanding --

21          Does the City have an understanding, excuse

22 me, as to why it was necessary for Blenheim to move

23 earth along San Juan Creek's bank?

24      A   The City's understanding based on

25 discussions with BFM is that there was concerns of
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1 damage from the creek and the storm conditions and

2 that they needed to stabilize the creek edge using

3 soil.

4      Q   Does the City have an understanding of where

5 Blenheim obtained that soil from?

6      A   Yes.

7      Q   What is the City's understanding?

8      A   It was moving earth that was on the ground.

9 There was no import or export.  It was simply moving

10 material that was on the Riding Park property itself.

11      Q   As part of the Riding Park property, are you

12 aware that there are some channels that run through

13 it that are earth lined?

14      A   Yes.

15      Q   Did the City come to any understanding with

16 respect to the damage we're discussing in this email

17 as far as whether Blenheim had the need to remove any

18 material from those channels?

19      A   I have not come across any records

20 indicating that; so I would say for the City we were

21 not aware of any need to do that.

22      Q   Did the City then have an understanding that

23 the soil that was moved as depicted in these

24 photographs was only from the general area alongside

25 San Juan Creek?

66

1      A   Yes.

2      Q   Is the City aware of other occasions when

3 Blenheim has needed to move soil around the Creek

4 bank using heavy equipment?

5      A   No.

6      Q   Is the City aware of whether Blenheim has a

7 practice of occasionally smoothing out earth material

8 alongside San Juan Creek using heavy equipment?

9      MR. BENJAMIN:  Object to the form.  Vague.

10      THE WITNESS:  The City is aware of BFM having

11 the practice of smoothing out the working surfaces

12 around the stables which are proximate to the creek.

13 BY MS. NOVAK:

14      Q   Does the City have an understanding of

15 whether that smoothing out activity occurs sometimes

16 between the wash racks and the creek bank?

17      A   I'm sorry, you're going to have to define

18 what you mean by "between."

19      Q   Is the City aware of BFM using heavy

20 equipment to smooth earth between the back of the

21 wash racks and the side of San Juan Creek?

22      MR. BENJAMIN:  Object to the form.  Vague.

23      THE WITNESS:  I do not believe the City is

24 aware of any heavy equipment moving earth between the

25 back of the wash racks and the creek.
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1 BY MS. NOVAK:

2      Q   How would you define heavy equipment in that

3 context?

4      A   Tractors, mechanized vehicles.

5      Q   Has the City seen any photographs suggesting

6 that Blenheim does smooth out the earth between the

7 back of the wash racks and San Juan Creek

8 occasionally?

9      A   I'm not sure I can answer that question as

10 phrased.  The reason why is there's various wash

11 racks; so when you say "between the creek and the

12 wash racks," there are some wash racks that have

13 substantial separation from the creek, and then

14 those --

15          I don't recall any photographs.  There could

16 be smoothing out. Other wash racks are immediately

17 adjacent to the creek and there is no room, and I

18 have not seen any pictures of any equipment in those

19 contexts.

20      Q   Is the City aware through its investigation

21 as to the soil and the slope along San Juan Creek of

22 any fill material being used by Blenheim to smooth

23 out the working surfaces along San Juan Creek?

24      MR. BENJAMIN:  Object to the form.  Vague.

25      THE WITNESS:  I think you asked at least two
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1 questions there; so I'm sorry.

2 BY MS. NOVAK:

3      Q   Is the City aware of Blenheim using any fill

4 material when it smooths out the working surfaces --

5      A   No.

6      Q   -- near the wash racks?

7          To your -- excuse me, to the City's

8 knowledge when Blenheim smooths out the surfaces, is

9 it only moving existing earth along the surface to

10 smooth it out?

11      MR. CALL:  Objection.  Assumes facts not in

12 evidence where you said the smoothing was, in fact,

13 occurring.  I think the witness said that he couldn't

14 say that.

15      MS. NOVAK:  I actually don't think that's what

16 he said.

17      MR. CALL:  The record speaks for itself.

18      MS. NOVAK:  Sure.

19      MR. CALL:  Could you read the question back,

20 please?

21          (Whereupon the record was read as

22      follows:

23          "QUESTION:  To the City's

24      knowledge when Blenheim smooths out

25      the surfaces, is it only moving
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1      existing earth along the surface to

2      smooth it out?")

3      MR. CALL:  Same objection.

4      THE WITNESS:  Yes.  To our knowledge, it's only

5 moving existing material.

6 BY MS. NOVAK:

7      Q   Have you -- let me strike that.

8          Has the City ever observed stock piles of

9 fill material along San Juan Creek at the Riding

10 Park?

11      A   There are photographs of material stockpiled

12 on the property.  I don't know if it's characterized

13 as fill material.

14      Q   What type of material are you recalling

15 seeing photographic evidence of?

16      A   Sand and other materials used for field

17 maintenance of the questioned facilities.

18      Q   Does the City keep track of where sand and

19 other such material is kept at the Riding Park?

20      A   I'm not aware of any formal tracking of

21 storage materials at the Riding Park.

22      Q   Are you aware of any informal tracking of

23 sand and material at the Riding Park?

24      A   Only through field observations when we

25 inspect the property or have occasion to visit the
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1 property.

2      Q   Has the City asked Blenheim whether it only

3 uses sand and other such material for purposes of

4 maintaining equestrian rings?

5      A   I'm not aware of any requests from the City

6 for that information.

7      Q   Would the City consider the stockpiling of

8 sand or other similar material along San Juan Creek

9 to be something to consider with respect to ensuring

10 that such material does not discharge into the creek?

11      MR. BENJAMIN:  Object to the form.  Vague.

12      THE WITNESS:  Yes.  I would expect that both

13 public works and building inspectors would be aware

14 of and make sure that those materials did not

15 discharge into the creek.

16 BY MS. NOVAK:

17      Q   Has the City looked into whether or not such

18 stockpiling of material has the potential to

19 discharge into San Juan Creek?

20      A   I don't know what you mean by "looked into."

21      Q   Has the City considered whether or not the

22 stockpiling of such material has the potential to

23 discharge into San Juan Creek?

24      MR. BENJAMIN:  Object to the form.  Assumes

25 facts not in evidence.
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1      THE WITNESS:  I'm not aware of any City

2 direction or observation materials immediately

3 adjacent to the creek that would cause that concern.

4 BY MS. NOVAK:

5      Q   Are you aware of any sand and similar

6 material being stockpiled at the Riding Park in any

7 location that causes the potential to discharge into

8 the on-site tributaries?

9      A   I'd have to see what you're defining as the

10 "on-site tributaries."

11      Q   Have you ever heard the term "on-site

12 tributaries" before with respect to the Riding Park?

13      A   Yes.

14      Q   In what context have you heard the phrase

15 used?

16      MR. BENJAMIN:  I'll direct you not to include

17 conversations with attorneys.

18      THE WITNESS:  Outside conversations with the

19 attorneys in the context of the discussions regarding

20 the Coastkeeper lawsuit and concerns with materials

21 in what we call the ditch which I believe is

22 considered an on-site tributary.

23 BY MS. NOVAK:

24      Q   Where at the Riding Park is the ditch that

25 you're referring to?
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1      A   It would be the western third and

2 approximately the middle of the Riding Park facility.

3      Q   Can you describe it for the record based on

4 any features of the Riding Park that exist near the

5 ditch?

6      A   It's parallel and between an access road and

7 a Riding Park equestrian show ring.

8      Q   With respect to the parking lot, does it run

9 alongside the far end of the parking lot from where

10 someone would enter the Riding Park?

11      A   It's at the furthest end away from where the

12 entry of the riding -- well, the previous entry of

13 where the Riding Park was.

14      Q   Has the entry to the Riding Park changed

15 recently?

16      A   Yes.

17      Q   Where is it now?

18      A   It's further to what I would classify as the

19 southwest.

20      Q   As part of its investigation of the work

21 done by Blenheim in conjunction with this 2010, 2011

22 storm, did the City observe any evidence that sod had

23 been put into San Juan Creek?

24      MR. CALL:  I object to all of these questions

25 about 2010 and 2011 which would predate anything that
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1 would be within the statute of limitations in this

2 case.  I don't think it's relevant because of that.

3          You've spent a lot of time talking about

4 2010 and 2011.  I've let you go, but I'm registering

5 my objection.

6          Go on.

7      THE WITNESS:  I don't recall anything in the

8 context of this specific response.

9 BY MS. NOVAK:

10      Q   Okay.  Are you aware of another allegation

11 with respect to whether sod had been put into

12 San Juan Creek from the Riding Park?

13      A   I am aware of an allegation of sod being

14 placed along the edge of the Riding Park, San Juan

15 Creek border.

16      Q   And what is the context for the event that

17 you're describing here?

18      A   The late 2016 inspection of the property by

19 the building division.  I believe Carlos Yado and

20 Hossein Ajideh, I believe, was there from public

21 works on the same in inspection.

22      Q   What determination did the City make with

23 respect to how this sod arrived at that place?

24      A   I don't recall a determination.

25      Q   Was the City investigating the source of
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1 where the material had come from?

2      A   Not that I recall.  I'm recalling the

3 complaint which you may have in your records that

4 Carlos determined there had been some sod material

5 along the slope bank and directed it to be removed.

6 I don't recall him identifying a source.

7      Q   Do you recall where it was that the material

8 was found or observed by Mr. Yado?

9      A   Along the Creek edge, what I would classify

10 as probably as the eastern end of the Riding Park.

11      Q   Was the sod that Mr. Yado was investigating

12 only in one discrete location along San Juan Creek?

13      A   That's my recollection of the pictures I

14 believe he took at the time.

15      Q   Do you recall how much material was

16 deposited at that time in that location?

17      MR. BENJAMIN:  Object to the form.

18      THE WITNESS:  I don't recall a conclusion as to

19 the amount of the material in the inspection report.

20 BY MS. NOVAK:

21      Q   Did the City test the material before

22 concluding that it was sod?

23      A   Not that I'm aware of.

24      Q   Did the City have an understanding as to

25 whether sod was used on the property?
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1      A   Generally?

2      Q   Yes.

3      A   Yes.

4      Q   And what was that understanding?

5      A   That it was used for the equestrian fields

6 and the soccer areas.

7      Q   Did the City determine whether or not that

8 material contained any equestrian bedding material?

9      A   I don't believe the City's been conducting

10 any testing to determine if it contains equestrian

11 bedding material.

12      Q   Did the City have any concerns as to what

13 was the actual makeup of the material that it is

14 describing as sod?

15      A   Not that I recall in our inspection.  We

16 directed to remove it, not test it.

17      Q   Had any of that material gone over the edge

18 of the creek onto the bank?  Excuse me.

19          Had any of the material gone over the edge

20 of the Riding Park surface and into the edge of the

21 creek?

22      A   I believe the photographs show that some of

23 it was along the edge -- the creek bank edge.

24      Q   Did the City have any program with respect

25 to the Riding Park before that incident to determine
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1 whether any deposition of material was occurring

2 along San Juan Creek?

3      A   I'm not sure what you mean by "any program."

4      Q   Did the City inspect the edge of San Juan

5 Creek before this incident to determine whether any

6 material was being pushed over the Riding Park edge?

7      MR. CALL:  By "this incident," you're still

8 talking about 2010, 2011; is that right?

9      MS. NOVAK:  I am.

10      THE WITNESS:  The City didn't have jurisdiction

11 over the property for that time period; so no, they

12 would not have had a program.

13 BY MS. NOVAK:

14      Q   Got it.

15          Since then, did the City have a program to

16 inspect the edge of San Juan Creek to determine

17 whether the Riding Park was depositing any material

18 over it?

19      A   I am not aware of any records.  Again the,

20 City had a regular inspection program for the edge of

21 the creek.

22      Q   Was the City subject to an MS4 permit at the

23 time it purchased the Riding Park?

24      MR. BENJAMIN:  Object to the form.  Calls for a

25 legal conclusion.
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1          You can answer if you know.

2      THE WITNESS:  I can answer in terms of

3 generally as a practitioner in local government for

4 both public works and development services that all

5 jurisdictions in Orange County are subject to an MS4

6 permit including the City of San Juan Capistrano.

7 BY MS. NOVAK:

8      Q   And that was true in 2010 as well?

9      A   Yes.

10      Q   Are you designated today to speak on the

11 City's behalf with respect to its MS4 compliance?

12      A   No, I believe that's Hossein Ajideh, the

13 public works engineer.

14      Q   Mr. View, I am going to provide to you a

15 document that will be marked as Exhibit 26.

16          (Plaintiff's Exhibit 26 was marked

17      for identification and is attached

18      hereto.)

19 BY MS. NOVAK:

20      Q   Please take a moment to look at Exhibit 26

21 and then let me know if you are familiar with this

22 document.

23      A   Yes, I reviewed the document.  Yes, I am

24 familiar with it.

25      Q   How are you familiar with it?
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1      A   I've seen it in the past in working with the

2 City team regarding water quality compliance for the

3 Riding Park and our coordination with the San Diego

4 Water Board.

5      Q   There is not a name ascribed to this;

6 however, it states it was prepared by Amec Foster

7 Wheeler.

8          Amec, again, is the City's consultant for

9 stormwater compliance issues?

10      A   That is correct.

11      Q   Do you know who at Amec prepared this

12 document?

13      A   I am aware that Ted von Bitner was part of

14 the team that prepared it.  I don't know who else at

15 Amec might have participated.

16      Q   Was anyone at City staff involved in

17 providing information for this memorandum?

18      A   I believe myself, Hossein Ajideh and

19 probably George Alvarez all were involved in

20 providing background information.

21      Q   Do you remember what the purpose of this

22 management briefing memorandum was?

23      A   The San Diego Water Board had provided

24 notice to the City to confirm whether or not the

25 Riding Park was required to file a waiver for the
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1 CAFO program and we asked Amec as our consultant to

2 review information with BFM to see what would or

3 would not be required, whether a waiver was required.

4 The direction from the water board was to determine

5 whether we had filed and that caused us to say what

6 was necessary and start looking at the records.

7      Q   At some point was a notice of intent to

8 enroll in the conditional waiver program submitted to

9 the water board regarding the Riding Park?

10      A   Yes.

11      Q   Does this memo then predate the submission

12 of that application to the water board?

13      A   The application was filed by BFM.  I'm not

14 sure --

15          They're close in time.  I'm not sure --

16          My recollection is that this predates it.

17 I'd have to look at my records to see for sure.

18      Q   Okay.  I'm going to ask you to turn to

19 page 2 of this document and the third paragraph from

20 the bottom, last sentence states, "Guidance regarding

21 recommended minimum BMPs is described in

22 equestrian-related water quality best management

23 practices."

24          To your knowledge, is that the document we

25 were talking about earlier with respect to whether

80

1 there was a BMP manual that the City was aware of for

2 equestrian facilities?

3      A   Yes.

4      Q   Okay.  Can you recall what the City's

5 relationship to that document was?

6      A   Based on reviewing the document itself, it

7 was prepared with the City's then employee Ziad

8 Mazboudi as the chair of the group that prepared the

9 document.

10      Q   Do you recall what the purpose of that

11 document was?

12      A   The purpose as stated in the document is

13 that it's to provide guidance to equestrian operators

14 to comply with water quality requirements established

15 and use in BMPs.

16      Q   Did the public works department utilize that

17 document with respect to stormwater issues related to

18 equestrian facilities?

19      A   It's my understanding they did, and I

20 understand as a City representative I would answer

21 yes, but part of that is based on my knowledge of the

22 practices.  When Ziad was here, he was the creator of

23 the document and he provided oversight to all water

24 quality requirements for compliance.

25      Q   When the City purchased the Riding Park, was
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1 anyone from stormwater compliance involved in

2 determining whether there were any additional

3 compliance issues that needed to be addressed at the

4 Riding Park?

5      A   I am not aware of any, and I've not seen any

6 record indicating the City was aware of or indicated

7 there was an additional water quality oversight

8 requirement or permit requirement.

9      Q   Did the City utilize the BMP manual

10 following its purchase of the Riding Park to

11 determine whether BFM was complying with best

12 management practices?

13      A   I'm not --

14          I have no record to indicate that, and I'm

15 not personally aware of that.

16      Q   Has the City undertaken an analysis of

17 whether BFM is currently following any of the best

18 management practices outlined in that manual?

19      A   Yes.

20      Q   And what is the City's result of their

21 analysis?

22      A   That BFM is complying both in terms of --

23 referring back to the document we discussed earlier

24 that was part of the conclusionary information I was

25 provided by the public works building at that time as
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1 well as ongoing inspections and the inspection form

2 utilizes in part based on the BMP manual.

3      Q   Has BFM added BMPs to the Riding Park since

4 Coastkeeper first notified the City there may be some

5 compliance issues at the Riding Park?

6      A   Yes.

7      Q   What are some of the BMPs that may have been

8 added?

9      A   Speaking as the City representative, I'd

10 have to look at the record.  I can speak just from my

11 recollection and would want to supplement it with the

12 specific information we provided in writing but they

13 include additional sandbagging, additional screen

14 fencing and other housekeeping practices on the

15 property.

16      Q   By "housekeeping" what are you referring to?

17      A   Litter control, manure containment.

18      Q   Were any BMPs recommended to Blenheim

19 following the water board's initial discussions with

20 the City regarding the Riding Park?

21      A   Following the water board's, yes.

22      Q   What were some of those discussion?

23      A   The same measures I just described.

24      Q   Were those same measures implemented at that

25 time?
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1      A   Yes, some of them were implemented at that

2 time.

3      Q   Can you recall which ones were implemented

4 between the water board's discussions with the City

5 regarding the Riding Park and Coastkeeper's

6 discussions with the City?

7      A   Housekeeping practices.  I believe there

8 were some additional sandbagging and water control

9 measures that were implemented on the property.  They

10 were part of a field review that occurred with the

11 City inspectors, BFM staff, and were ongoing.

12 There's no one specific point where we had measures

13 in place, didn't have measures in place.  It evolved.

14      Q   At the time the City purchased the Riding

15 Park, did the Riding Park have a permit for general

16 industrial practices issued by the state water

17 resources control board?

18      MR. BENJAMIN:  Object to the form and

19 foundation.

20      THE WITNESS:  Not that I'm aware of, and I

21 don't have a record of so in terms of City records

22 that they did.

23 BY MS. NOVAK:

24      Q   At the time the City purchased the Riding

25 Park, did the Riding Park have a stormwater permit
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1 specific to that site for those operations?

2      A   I don't have any both in terms of my review

3 of the records or any indication in terms of the

4 City's records that that was the case.

5      Q   The Riding Park currently is covered by a

6 general industrial permit; is that correct?

7      A   They applied for a industrial general permit

8 with the California water board.

9      Q   And when did that application occur?

10      A   I cannot give you dates specifically but

11 within the last two months.

12      Q   Do you know whether the Riding Park

13 currently is covered under a specific stormwater

14 permit for its equestrian-related activities?

15      A   I am not aware of them being covered under a

16 specific permit, no.

17      Q   Has the Riding Park -- let me strike that.

18          Has Blenheim Facility Management initiated

19 the process to obtain a specific stormwater permit

20 for its equestrian activities at the Riding Park?

21      A   Yes.

22      Q   What is the City's involvement with respect

23 to Blenheim's applications or efforts to obtain a

24 specific permit for its equestrian activities?

25      A   Under the management agreement Blenheim is
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1 required to obtain all permits.  We provided support

2 and direction as the property owner and as the water

3 quality regulatory agency immediately in the area to

4 Blenheim.

5      Q   Does the City have responsibilities under

6 its MS4 permit to oversee equestrian activities?

7      MR. BENJAMIN:  Object to the form.  That's

8 going to be Hossein.

9      THE WITNESS:  That would be Hossein, yeah.

10 BY MS. NOVAK:

11      Q   Keeping in mind that Hossein can speak on

12 behalf of the City, in the capacity of your job as

13 project manager and the City's oversight of the

14 Riding Park, is it your understanding that the Riding

15 Park is subject to the MS4 permit?

16      A   I do not have an understanding.  I have an

17 understanding that public works oversees water

18 quality for the Riding Park and determines what

19 permits they need and advises me.

20      Q   Going back to the document, Exhibit 26, just

21 above the paragraph that we were looking at, there

22 are two carve-outs that reference discharges from

23 small animal feeding operations and discharges from

24 medium animal feeding operations, and it provides a

25 definition for both.
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1          Can you take a look at that for me?

2      A   Yes.

3      Q   With respect to the information provided

4 here, do you have an understanding as far as whether

5 the Riding Park has a certain number of horses at any

6 given event?

7      MR. CALL:  Objection.  Vague.

8      MS. NOVAK:  I agree, that is vague.

9      Q   What information was provided by the City,

10 if any, to assist in determining whether or not the

11 required number of horses would fall under not --

12 under these definitions?

13      MR. CALL:  And, again, I'm going to object to

14 all of the questions that ask for legal opinions

15 about whether there is an animal feeding operation at

16 all.

17          So I won't repeat those over and over, but

18 to the extent you ask any witnesses for legal

19 opinions about that, my objection should be

20 understood.

21          Go ahead.

22      THE WITNESS:  Could you repeat the question?

23 BY MS. NOVAK:

24      Q   Sure.

25          I think I asked what information the
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1 City may have provided for purposes of this memo and

2 conclusions regarding the number of horses on site.

3      A   I believe you specifically asked about how

4 many numbers.  I just want to make sure I answer your

5 question correctly.

6      Q   That's exactly what I asked.

7      A   In terms of numbers, the City did not

8 provide any information.

9      Q   Has the City asked Blenheim for information

10 regarding how many horses are on site during

11 equestrian events?

12      A   In the context of our consultant providing

13 assistance for the submittal of the application,

14 there was consultation with Blenheim regarding the

15 number of horses on the property.

16      Q   Has the City seen documentation from

17 Blenheim as far as how many horses may be on site

18 during equestrian events?

19      MR. CALL:  Objection.  Vague as to time.

20      THE WITNESS:  The City has reviewed various

21 applications submitted by Blenheim to the San Diego

22 Water Board which include representation of number of

23 horses on the property.

24 BY MS. NOVAK:

25      Q   And then is the City relying upon those
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1 representations made in the applications in

2 determining whether it is meeting its water quality

3 compliance obligations?

4      A   I'd have to refer to Hossein as to what he

5 relied on.  He is the City's water quality expert.

6      Q   With respect to any discussions as to

7 whether or not the Riding Park meets the number of

8 horses on site that may qualify it to be a CAFO,

9 concentrated animal feeding operation, has the City

10 undertaken any of its own investigation?

11      MR. BENJAMIN:  You're asking about the number

12 of horses?

13      THE WITNESS:  No.

14 BY MS. NOVAK:

15      Q   Has the City asked Blenheim for

16 documentation such as registration forms for the

17 number of horses that may be on site at the Riding

18 Park for equestrian events?

19      A   I would have to refer to Hossein in terms of

20 what records he reviewed.

21      Q   Has the City asked Blenheim to survey the

22 number of horses that are on site for equestrian

23 events?

24      MR. CALL:  Objection.  Vague as to time.

25      THE WITNESS:  I'm aware that in preparation of



Charles View 1/9/2018

800-208-6494
www.biehletal.com

23 (Pages 89 to 92)

89

1 the waiver application, our consultant worked with

2 Blenheim on the number of horses on property using

3 available records.  I don't believe it included a

4 survey, per se, of any one event.

5 BY MS. NOVAK:

6      Q   Are you aware of any actual horse head

7 counting that your consultant may have done on behalf

8 of the City to help determine how many horses are on

9 site?

10      A   I am not aware of that, no.

11      Q   Are you aware of any staff engaging in the

12 act of actually counting horse heads to determine how

13 many horses are on site for equestrian events?

14      A   No.

15      Q   With respect to your knowledge, does that

16 also hold true for the City?

17      A   Correct, yes.  I'm answering for the City.

18      Q   Turning to page 3 of this document, the

19 first full paragraph, I'm going to ask you to read

20 the paragraph and then let me know when you're done.

21      A   I've read the paragraph.

22      Q   Okay.  The second sentence that begins "The

23 Google Earth images" --

24      A   Yes.

25      Q   -- makes reference to the Riding Park having
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1 the capacity to accommodate up to 1,010 horses during

2 large or major events.

3          Is this consistent with the City's

4 understanding.

5      A   Yes.

6      Q   Moving on with respect to the last sentence,

7 these estimates are consistent with the range of

8 horses boarded on site prior to the City's purchase

9 of the RMV Riding Park which ranged from 700 to

10 1,130.

11          Is that also consistent with the City's

12 understanding?

13      A   I'm going to review the attached reference.

14      Q   Please do.

15      A   Yes.

16      Q   Are you, on behalf of the City, aware of any

17 documentation that would suggest that these numbers

18 are incorrect?

19      MR. BENJAMIN:  Object to the form.  Vague.

20      THE WITNESS:  I'm not aware of any

21 documentation that these numbers are incorrect as

22 general numbers.

23 BY MS. NOVAK:

24      Q   What do you mean by "general numbers"?

25      A   Not specific to any event.  There is a
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1 capacity for this many, yes.

2      Q   Does the City have an understanding as to

3 whether any of the equestrian events held at its

4 property, the Riding Park, have totaled as much as a

5 thousand horses?

6      A   The City is aware that the number of stalls

7 at the property have been approximately that number.

8 It's been represented and the City has knowledge of

9 the fact that not all stalls are used for horses.

10      Q   Has the City attempted to ascertain how many

11 stalls at the equestrian events held at the Riding

12 Park are not used by horses for stabling?

13      MR. CALL:  Objection.  Vague.

14      THE WITNESS:  Independent of the permit

15 process, I'm not aware of any attempt.

16 BY MS. NOVAK:

17      Q   And as part of the permit process, is the

18 City relying upon the numbers and conclusions offered

19 by its consultants?

20      A   Yes.

21      MR. CALL:  Objection.  Compound.

22 BY MS. NOVAK:

23      Q   Does the City have an official tally of how

24 many horses are at the Riding Park on any given day

25 of an equestrian event, one that it considers to be

92

1 the one correct number?

2      MR. BENJAMIN:  Object to the form.  Vague.

3      THE WITNESS:  No.

4 BY MS. NOVAK:

5      Q   Okay.  I'm going to have you go down two

6 more paragraphs to the paragraph that starts, "Lastly

7 enrollment in the conditional waiver permit."

8      A   Yes.

9      Q   The last sentence references waters of the

10 United States shown in Figure 4.

11          Can you look at Figure 4 for me?

12      A   Yes, I'm looking at Figure 4.

13      Q   Have you seen Figure 4 before?

14      A   Yes.

15      Q   What do you understand this to represent?

16      MR. BENJAMIN:  Object to the form.  Vague.

17      THE WITNESS:  It's an aerial photograph that

18 shows the Riding Park and certain areas that have

19 been identified as waters of the U.S.

20 BY MS. NOVAK:

21      Q   What is your understanding of how the

22 determination of a water of the United States affects

23 water quality compliance at the Riding Park?

24      MR. CALL:  Objection.  Calls for a legal

25 conclusion.
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1      MR. BENJAMIN:  Join.

2      THE WITNESS:  And I would --

3          I do not have an understanding.  I rely on

4 public works, Hossein Ajideh, as the water quality

5 expert for that.

6 BY MS. NOVAK:

7      Q   To the extent that certain areas of the

8 Riding Park may or may not fall under federal

9 jurisdiction, are those questions for Hossein to

10 answer as opposed to you?

11      A   As opposed to me, yes.

12      Q   And whether or not the designation of a

13 water of the United States from a regulatory

14 standpoint imposes obligations upon the City, are

15 those questions for Hossein to answer, not you?

16      A   Yes.

17      Q   Continuing on page 3 of Exhibit 26, toward

18 the bottom it states recommendations.  Under the

19 first bullet point in bold it states, "Verify if RMV

20 Riding Park meets the animal feeding operation

21 definition under criterion A," and it ends with the

22 statement "To the exact number of days needs to be

23 precisely determined by Blenheim Facility Management

24 providing documentation or invoices detailing the

25 number of horses and dates in which stalls were
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1 provided to guests."

2          Do you know whether the exact number of days

3 was, quote, precisely determined, end quote, by

4 Blenheim respect the number of horses and dates at

5 the Riding Park when horses were being boarded there?

6      A   I know that Blenheim Facility Management

7 submitted a waiver application to the water board

8 with a calculation on it in terms of the number of

9 horses.  As to how they would determine that, I would

10 have to defer to Blenheim.

11      Q   Is the City aware of Blenheim Facility

12 Management providing documentation in support of that

13 calculation?

14      A   We're aware that they submitted the

15 application with the horse numbers indicated.  I

16 don't -- without seeing a document in front of me, I

17 would have to defer as to what calculations were

18 provided.

19          The City is aware they provided an

20 application with horse numbers to the water board.

21      Q   Is the City aware of whether that

22 application was supported by any documents with

23 respect to the calculation of horses?

24      A   There were documents that included horse

25 numbers in the application, yes.
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1      Q   And outside of the application itself, is

2 the City aware of any documents that under lay -- lie

3 the application to support the number of horses

4 stated?

5      A   Specifically to support the application, the

6 City is not aware of additional documents.

7      Q   Is the City aware of any invoices provided

8 by Blenheim Facility Management to support the number

9 of horses calculated in the application?

10      A   The City is aware that as part of their show

11 operation, Blenheim Facility Management has some

12 records of invoicing for purposes of the rentals of

13 stalls to equestrians, has some invoices permit

14 processing with the State.  Without reviewing the

15 application, I'm not aware if those were attached to

16 the application or not.

17      Q   Aside from whether they were attached to the

18 application, is the City aware of whether those

19 invoices were relied upon in calculating the numbers

20 of horses?

21      A   I cannot represent what BFM relied on or

22 didn't rely on.  They included the application.

23      Q   Was the City an applicant with Blenheim with

24 respect to the conditional waiver?

25      A   No.  The application was filed by Blenheim
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1 Facility Management.  The management agreement

2 specifically requires that they get all permits.

3      Q   And who at the City would be in charge of

4 ensuring that Blenheim had all required permits

5 pursuant to the management contract?

6      A   Ultimately, the City manager.  In terms of

7 administration, I am the project management for all

8 operations of the Riding Park, and then I rely on

9 various city agencies as we discussed to implement

10 various aspects.  In that context, I would rely on

11 public works.

12      Q   All right.  So what was the result of the

13 conditional waiver application that was submitted for

14 the Riding Park to the water board?

15      MR. BENJAMIN:  Object to the form.  Vague.

16      THE WITNESS:  There were meetings that occurred

17 with the San Diego Water Board both in the field and

18 at the San Diego Water Board offices to discuss the

19 waiver application, and ultimately they sent a notice

20 that the Riding Park did not qualify for a waiver and

21 directed that an application be filed for a CAFO

22 permit.

23 BY MS. NOVAK:

24      Q   About how many times did the City meet with

25 the San Diego Water Board to discuss the issue of
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1 whether the Riding Park needed additional permitting?

2      A   Just generally additional permitting?  I

3 can't answer the question as asked.

4      Q   Sure.

5          About how many times did the City meet with

6 the water board to discuss whether or not it was

7 the type of operation that required a permit from the

8 water board for its operations?

9      A   Two as myself can recall.  I'd have to

10 review records to see if there's additional ones for

11 the City.  There may have been a third.

12          The two I recall specifically as going to

13 the water board and then we also -- there would be

14 three because in addition, there was a field

15 inspection; so two in-office meetings and one field

16 inspection where the animal operations were

17 one of several topics discussed.

18      Q   And you said two of those meetings were in

19 office.

20          Which office or offices?

21      A   San Diego Water Board.

22      Q   So were representatives of the City then

23 going to the water board in San Diego to discuss the

24 Riding Park with staff?

25      A   Yes.
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1      Q   Was Blenheim part of those discussions?

2      A   Blenheim did not participate at the office

3 meeting, no.

4      Q   And with respect to the field inspection, do

5 you recall when that occurred?

6      A   I apologize.  Actually, there was two

7 because Erica Ryan came out which would have been

8 fall of 2016 when the initial complaints were

9 received.  And then subsequent we had two other water

10 board representatives.  I believe that would have

11 been in early 2017.  That's what I recall.

12      Q   With respect to the meetings at the

13 Santa Ana Water Board --

14      A   San Diego.

15      Q   Excuse me, San Diego Water Board, do you

16 recall when those occurred?

17      A   I don't without --

18          I'd have to look at records.  My very

19 general recollection is in early 2017.

20      Q   Do you recall what prompted Erica Ryan's

21 visit to the Riding Park in 2016?

22      A   Yes.

23      Q   And what was that?

24      A   A complaint was received.

25      Q   Had the City had any discussions with the
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1 water board about the Riding Park before the

2 complaint was received in 2016?

3      A   I can't speak as to any discussions that

4 occurred prior to 2014 because I was not employed by

5 the City.  2014 to 2016 I've not seen any records

6 that indicate the City has had ongoing discussion

7 regarding the Riding Park with the water board, and

8 I'm not aware of any.

9      Q   Are you aware on behalf of the City of there

10 being any records indicating that the City was having

11 discussions with the water board before 2014?

12      A   I'm not as an official representative.  I'm

13 aware of in 2006 a city employee Ziad Mazboudi, as

14 discussed, was on the Riding Park when the County

15 conducted their inspection.

16      Q   Do you remember what the purpose of that

17 inspection was in 2006?

18      A   I don't remember.  The records indicates

19 the County was inspecting it for water quality

20 compliance.

21      Q   And from the record, do you recall whether

22 the County reached any conclusions about the water

23 quality compliance at the Riding Park?

24      A   Yeah, I'd have to --

25          There is a document that the County prepared
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1 and submitted to BFM.  I'd have to review it.  It had

2 recommendations as I recall.

3      Q   Do you recall any of those recommendations?

4      A   Not without reviewing it.  They had to do

5 with various water quality measures.

6      Q   Do you recall if one of those water quality

7 measures concerned the wash racks at the Riding Park?

8      A   Yes, there were recommendations regarding

9 the wash racks.

10      Q   Do you recall what those recommendations

11 regarding the wash racks were?

12      A   No, because I would have to review the

13 records because there was, as I recall, conflicting

14 information, and I don't recall specifically what the

15 final conclusion from the County was.

16      Q   Aside from the County's conclusion, do you

17 recall seeing any requests by the County that pipes

18 be removed from the wash racks at the Riding Park?

19      A   I recall that there was conflicting

20 direction in the County records regarding that, and

21 there's a recommendation.  I don't recall.  I'd have

22 to review the records for any further information.

23      Q   Was the City aware of this 2006 inspection

24 at the time that it purchased the Riding Park?

25      A   City staff that had been on the property was
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1 still employed by the City; so in that context, yes.

2          As to whether those persons who executed the

3 purchase are aware, there's nothing in the file to

4 indicate that.

5      Q   Was Ziad still working for the City at the

6 time the City purchased the Riding Park?

7      A   Yes.

8      Q   Do you recall what his role at the City was

9 at the time?

10      A   He worked in the public works department and

11 was in charge of the water quality program for the

12 City.

13      Q   Is the City aware of Ziad having

14 participated in the design or construction of the

15 wash racks?

16      A   No.  In the design or construction of the

17 wash racks, not that the City is aware of.

18      Q   Is the City aware of whether it had

19 participated whether through Ziad or someone else in

20 the design of the wash racks?

21      A   The City is aware that in the 2006

22 documentation provided by the County.  There's

23 discussion regarding the wash racks and a filtration

24 system.  Ziad was part of those discussions.

25      Q   Is the City aware of any documentation
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1 discussing what that filtration system was, how it

2 worked at the wash racks?

3      A   Yes.  There's photographs accompanying a

4 county document showing what appears to be an

5 opportunity for water to drain from the wash rack

6 through a filtration system and to exit in a pipe.

7      Q   Are the photographs of the filtration system

8 itself?

9      A   I'd have to see it again.  This is going on

10 my recollection.

11      Q   When were those pipes removed from -- excuse

12 me.

13          Were those pipes eventually removed from the

14 wash racks?

15      A   Pipes were eventually removed from the wash

16 racks.  I can't say whether they're the same pipes or

17 not.

18      Q   At the time the pipes were removed from the

19 wash racks, did the City own the Riding Park?

20      A   Yes.

21      Q   Is the City aware of any documentation as to

22 what type of system the pipes may have been attached

23 to under the wash racks?

24      A   The 2006 county records.

25      Q   Is the City's understanding that from the
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1 time it purchased the Riding Park until the time the

2 pipes were removed from the wash racks, the wash

3 racks drained via pipes into San Juan Creek?

4      MR. BENJAMIN:  Object to the form.

5      THE WITNESS:  It's my understanding they

6 drained -- the City's understanding based on the

7 records provided is that they drained in the filter

8 system that was depicted in the County records, and

9 then there was a pipe from that filter to the creek.

10 BY MS. NOVAK:

11      Q   Such that any water that went through the

12 filtration system would eventually be discharged into

13 the creek?

14      A   If any --

15          I'm not aware if that water did ultimately

16 go through the filtration system, but yes.

17      Q   Before the PVC pipes were removed from the

18 wash racks, did the City have an understanding as to

19 what happened to the wash water during the process of

20 its use?

21      MR. CALL:  Objection.  Vague.

22      THE WITNESS:  Our understanding is it was

23 captured and filtered through those barrels.

24          And then I don't know whether -- the City

25 records based on the County records as to whether
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1 ultimately there was a infiltration or 100 percent

2 discharge through the barrel.

3 BY MS. NOVAK:

4      Q   Did the City perform any investigation to

5 determine what happened to the water at the wash

6 racks before the PVC pipes were removed?

7      A   No.

8      Q   Before the PVC pipes were removed, was the

9 City aware that the water board might have a concern

10 as to whether those pipes discharged wash water?

11      MR. BENJAMIN:  Object to the form.  Calls for

12 speculation.

13      THE WITNESS:  Based on the records available

14 indicated the County coordinated a permit process

15 with the water board.  I'm not aware of any City

16 concerns.

17      MS. NOVAK:  All right.  Let me just check on

18 the time.

19      Q   We have not yet been going for another hour;

20 so I'm going to show you one more exhibit I think

21 before we think about lunch.

22      A   Okay.

23      MS. NOVAK:  This will be Exhibit 27.

24          (Plaintiff's Exhibit 27 was marked

25      for identification and is attached
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1      hereto.)

2 BY MS. NOVAK:

3      Q   If you please take a moment to look at

4 Exhibit 27 and let me know when you are done.

5      A   I've reviewed the document.

6      Q   Okay.  Can you tell me if you're familiar

7 with this document?

8      A   Yes, I am.

9      Q   How are you familiar with this document?

10      A   I prepared it.

11      Q   Does this document represent email exchanges

12 between you and Brandi Outwin-Beals at the San Diego

13 Water Board?

14      A   Yes.

15      Q   Starting with the email on page 2 which is

16 titled "From Charles View, Sent Thursday, August 3,"

17 does this email refresh your recollection as to when

18 the City may have met with the water board with

19 respect to the Riding Park?

20      A   Yes.

21      Q   And what now is your understanding as to

22 when that may have occurred?

23      A   This meeting would have occurred on

24 Wednesday, August 2nd, because the email says thanks

25 for the meeting yesterday.
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1      Q   Again, was one purpose of that meeting to

2 discuss the Riding Park's compliance with water

3 quality obligations?

4      A   Yes.

5      Q   Was the issue of whether or not the facility

6 was potentially a concentrated animal feeding

7 operation one of the subjects discussed during that

8 meeting?

9      A   Yes.

10      Q   And were the people who are listed on this

11 email in attendance at that meeting?

12      A   I don't recall whether Jacob Green was in

13 attendance or not.

14      Q   Do you have an understanding as to why you

15 cc'd Jacob Green on this email?

16      A   He's the assistant City manager and is

17 involved in just overall operation and coordination

18 of the City.  I believe he was at the meeting.  We

19 had two meetings.  I think he was at one.  It sounds

20 like this was probably the one he was at.

21      Q   During the course of this meeting, did the

22 City present any information to the water board for

23 discussion?

24      A   I don't recall presenting information at the

25 meeting, no.
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1      Q   Had the City provided any information to the

2 water board outside of the application for the

3 conditional waiver to the water board?

4      A   The City did not provide the application to

5 the water board.

6      Q   Outside of the information that was in the

7 application, had the City provided information to the

8 water board leading to this meeting?

9      A   Not that I'm aware of.

10      Q   Did the water board --

11      A   I'm sorry.  Can I correct that?

12      Q   Yes.

13      A   Information provided regarding other topics.

14 This meeting occurred after some communication

15 regarding the complaint, I believe.  This is after

16 the initial complaint.  I don't believe there was any

17 communication specific regarding CAFO prior to this

18 meeting.

19      Q   Do you recall what other topics were

20 discussed at this meeting?

21      A   The general water quality compliance, the

22 City's intention to install a permanent sewer and

23 water system as a long-term benefit to the Riding

24 Park that could benefit water quality compliance, the

25 requirement for BFM to resolve the drainage from the
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1 wash racks to a new system in both an interim and

2 long-term basis and general equestrian facilities and

3 water quality compliance in the City of San Juan

4 Capistrano.

5      Q   So is it fair to say the Riding Park was not

6 the only equestrian facility the City discussed with

7 the water board that day?

8      A   We discussed equestrian facilities, in

9 general, and then the Riding Park.  I don't know if

10 we discussed any other specific facility.

11      Q   Was the City's oversight of equestrian

12 facilities within its jurisdiction one of the issues

13 discussed with the water board?

14      A   Yes.

15      Q   Did the water board express any concerns

16 regarding the City's general oversight of equestrian

17 facilities?

18      A   They expressed a desire to have more

19 information regarding our practices.

20      Q   Did they specify what information they would

21 like to have from the City regarding its practices?

22      A   If there are any additional reports of

23 inspections or other applications that we worked with

24 equestrian operations.

25      Q   Before Wednesday, August 2, had the City
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1 generated any reports of inspections of other

2 equestrian facilities with respect to water quality

3 issues?

4      A   I'm aware now that there had been.  At the

5 time of this I wasn't because I wasn't involved in

6 the general practices.

7      Q   Do you have an understanding as to whether

8 or not those inspections had happened before this

9 meeting with the water board?

10      A   As a City representative and as myself I'm

11 aware there had been at least one other inspection

12 occurring during our normal annual inspections of an

13 equestrian facility.

14      Q   Does the City have a program in place to

15 inspect equestrian facilities within its jurisdiction

16 annually?

17      A   Not as a separate inspection practice, no.

18      Q   When you refer to an annual inspection, what

19 are you referring to?

20      A   Under the MS4 permit, the City is required

21 to conduct a certain number of inspections on an

22 annual basis of facilities that are qualified under

23 the permit.  Some of those I'm aware of are

24 equestrian.  And at least one of those was included

25 in one of the annual inspections.
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1      Q   And with respect to other MS4 permit

2 obligations, are those questions better directed to

3 Hossein when he gives his deposition on behalf of the

4 City?

5      A   Yes.

6      Q   In the second paragraph you make reference

7 to bullet points, and then in a follow-up email

8 Brandi responds with some information.

9          Was this the information you were referring

10 to in your original email to her that you were

11 requesting?

12      A   I referred to the provision of information

13 that she had described as bullet point.  I believe

14 this is what she intended, but until I saw it, I

15 can't verify what she intended to mean.

16      Q   When you were asking for information, what

17 was your understanding as to what type of information

18 the water board was relying upon?

19      MR. BENJAMIN:  Object to the form.

20      MR. CALL:  I'm sorry, can I hear that question

21 back, please?

22      MS. NOVAK:  I'm going to actually restate it.

23      Q   In your email to Brandi on the second page,

24 you stated "I wanted to also follow up on your offer

25 to share the bullet points that helped your team
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1 evaluate the CAFO standards as they applied to the

2 Riding Park.  We would like to have the benefit of

3 understanding your team's review of the Riding Park

4 operations."

5          When Brandi responded with this information,

6 is that consistent with what you were requesting?

7      A   Yes.

8      Q   And with respect to Brandi's providing this

9 information to you, did you review this email and the

10 information within it?

11      A   At the time?

12      Q   Yes.

13      A   Yes.

14      Q   She makes a statement that if any of the

15 information appears to be inaccurate, please feel

16 free to contact someone named Ben Neill.

17          Do you see that?

18      A   Yes.

19      Q   Did the City make any effort to contact

20 Mr. Neill after you received this email to correct

21 any of the information in it?

22      A   My understanding is our consultant along

23 with BFM reviewed the information.  As to what

24 follow-up occurred, I'd have to defer to BFM as they

25 submitted the application.
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1      Q   Are you aware of any information that would

2 suggest that the water board was not correct in

3 relying upon this information, that this was

4 inaccurate information?

5      MR. BENJAMIN:  Object to the form.  Compound.

6      THE WITNESS:  So my understanding is BFM

7 provided --

8          Our consultant worked on the best

9 information available, and at the time that the

10 numbers provided might have been actually slightly

11 higher than what was occurring on the property in the

12 interest of making sure that we -- BFM did not

13 inadvertently provide an application that would

14 qualify them for a permit they were not qualified

15 for.  That was discussed with the water board at the

16 time of the meeting.

17 BY MS. NOVAK:

18      Q   And with respect to your belief that these

19 numbers may have been higher than an actual practice,

20 upon what are you basing that statement?

21      A   Discussions with BFM.

22      Q   And what discussions occurred with BFM to

23 suggest that the estimated numbers provided to the

24 water board may have been high?

25      A   That fact in discussions with Melissa
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1 regarding numbers representing BFM, she indicated she

2 perhaps would err on the side of caution and estimate

3 high as opposed to low, that on some of the shows

4 there were not specific daily records so they had to

5 estimate, and that's what she did in providing the

6 information to -- for the application to the water

7 board.

8      Q   In your response to Brandi at the very top

9 of this exhibit, you stated that you were confirming

10 the information below.

11          What did you do in order to determine

12 whether or not you could confirm this information?

13      A   I indicated the City would be sharing the

14 information and confirming.

15          What I did was ask Ted as our consultant

16 along with Hossein as our local expert to work with

17 BFM on the information provided regarding the waiver

18 application.

19      Q   So when you made the statement "We are

20 confirming the information below and will be in touch

21 soon," that means you'll get back to her?

22      A   Correct.

23      Q   You weren't confirming it here?

24      A   That's correct.

25      Q   And what response, if any, did the City have

114

1 later to suggest that the water board may not or

2 should not rely on this information in determining

3 whether the Riding Park was a CAFO?

4      MR. CALL:  Objection.  That's not consistent

5 with prior testimony.

6      MR. BENJAMIN:  Join.

7      THE WITNESS:  I'm not aware of any information

8 that would indicate they should not rely on it.

9          As I said at the meeting, we indicated these

10 numbers might be, if anything, high, but based on our

11 discussions with the water board, it was appropriate

12 to provide the best information we had available, and

13 that's what we had provided.  I am not aware if BFM

14 submitted any subsequent information or not.  I'd

15 have to defer to BFM.

16 BY MS. NOVAK:

17      Q   And on behalf of the City, you have not seen

18 any submittal from BFM to the water board to better

19 clarify the number of horses on site, correct?

20      A   In the context of the waiver application I'm

21 not aware of any.  I'd have to review the application

22 for the CAFO as to whether it had numbers or not.  I

23 didn't prepare it.  BFM did.

24      Q   Are you here today, is it your

25 understanding, to speak on CAFO issues as well as far
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1 as the City's deponent?

2      A   In the context of water quality, no.  That

3 would be Hossein.  I'm not sure if there's other

4 context where it would be appropriate.  I'd have to

5 defer to our attorney.

6      MR. BENJAMIN:  I think it depends on what you

7 mean by that.

8      MS. NOVAK:  I believe when I requested some

9 clarification as to which witness might testify on

10 which topics, the response from the City was that

11 Mr. View would speak on CAFO topics.  I'm perfectly

12 happy to direct questions to a better witness if

13 there is a better witness, but if Mr. View is the

14 person providing testimony for the City on CAFO

15 issues, as you termed them, then I just want to know

16 whether to reserve my questions for tomorrow or ask

17 them now.

18      MR. BENJAMIN:  I would say if it's a specific

19 technical water quality question, then that would be

20 better for Hossein.

21          When I used the phrase "CAFO issues," I was

22 referring more to BFM's events at the property, the

23 City's oversight of BFM, the number of horses,

24 questions like that.

25      MS. NOVAK:  Okay.
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1      Q   So with respect to a proper determination of

2 the number of horses on site, is the City aware of

3 Blenheim having provided any additional information

4 to the water boards?

5      A   No.

6      Q   And that is true not just with respect to

7 the conditional waiver but with respect to water

8 quality compliance as well more generally?

9      MR. BENJAMIN:  Object to the form.  Vague.

10      MR. CALL:  Objection.  Vague.

11      THE WITNESS:  I would have to review the

12 CAFO -- yeah, I think it's CAFO application to see.

13 I don't recall --

14          I've reviewed it.  But my recollection here

15 is no additional information there, but I would have

16 to review it to give you a definitive answer.

17      MS. NOVAK:  Let's go off the record for just a

18 second.

19          (Recess taken from 11:53 a.m. to

20      11:53 a.m.)

21      MS. NOVAK:  We are going to take about a

22 five-minute break; so we'll come back on the record

23 then.

24          (Recess taken from 11:53 a.m. to

25      12:01 p.m.)
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1 BY MS. NOVAK:

2      Q   Mr. View, I'm going to switch gears for a

3 second.

4          We discussed earlier the fact that at the

5 time the City purchased the Riding Park, it was also

6 purchasing another parcel on the other side of

7 San Juan Creek or about the same time; is that

8 correct?

9      A   The City purchased approximately 130 acres

10 on both sides of San Juan Creek commonly known as the

11 eastern open space including the Riding Park and

12 other properties.

13      Q   And is the parcel that is across San Juan

14 Creek from the Riding Park also known now as Reata

15 Park?

16      A   A portion of it is known as Reata Park.

17      Q   When you described what we called the

18 Arizona Crossing earlier, am I correct that the

19 Arizona Crossing connects Reata Park and the Riding

20 Park through the Creek?

21      A   That's generally correct.

22      Q   Okay.  Do you have a different definition

23 of what the Arizona Crossing is from the City's

24 perspective?

25      A   It connects to a trail that is adjacent to
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1 Riding Park but is not only exclusive to Riding Park

2 and it does connect to Reata Park.

3      Q   At the time the City purchased the property,

4 was it aware of whether there were any restrictions

5 with respect to the allowable uses of the Arizona

6 Crossing?

7      A   There were restrictions in terms of

8 allowable uses on the entire property purchased.  I

9 don't believe there's any specific direction on the

10 Arizona Crossing in the general purchase.  There are

11 some restrictions in a specific document.

12      Q   And what is the document you're referring

13 to?

14      A   Gosh, I don't remember what it's called.

15 The purchase and sale agreement had several exhibits

16 attached, and I believe it was in one of the

17 exhibits.

18      Q   What were some of the restrictions imposed

19 upon the use of the City's purchased property?

20      A   Generally or specifically Arizona Crossing?

21      Q   Let's say specifically to Arizona Crossing.

22      A   That there be no mechanized vehicle uses, as

23 I recall, restricted to pedestrians, equestrian, and

24 I believe -- I think bicycles was the third category;

25 so pedestrian, equestrians, bicycle use.
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1      Q   Are electric-powered vehicles allowed to use

2 the Arizona Crossing?

3      A   I do not specifically recall the restriction

4 addressing electric vehicles.

5      Q   Are gas-powered vehicles allowed to use the

6 Arizona Crossing under the terms of the restrictions?

7      A   Without reading it, that's my recollection

8 as a City representative.  I'd have to read it to

9 give you an absolute answer.

10      Q   To your knowledge, is that Arizona Crossing

11 allowed to be used, for example, to move horse

12 trailers from one property to another between Reata

13 and the Riding Park?

14      A   Not under the purchase and sale agreement.

15      MS. NOVAK:  I'm going to mark as Exhibit 28 a

16 document.

17          (Plaintiff's Exhibit 28 was marked

18      for identification and is attached

19      hereto.)

20 BY MS. NOVAK:

21      Q   I'm going to ask if you are familiar with

22 this document.

23      A   Yes, I am.

24      Q   Can you tell me what it is, please?

25      A   Yes.  It's a memorandum that discusses --
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1          It was issued by the Rancho Mission Viejo

2 Reserve, I think, or maybe the Rancho Mission Viejo

3 Company, but it discusses generally what the

4 intention was for the Arizona Crossing.

5      Q   How are you familiar with this document?

6      A   I've seen it in the City records and

7 reviewed it.

8      Q   And can you tell me who Cindy Russell was as

9 of the time of this letter?

10      A   As of the time of this letter her title was

11 assistant city manager; so she would have been the

12 assistant city manager for the City of San Juan

13 Capistrano.

14      Q   Is Ms. Russell still employed by the City of

15 San Juan Capistrano?

16      A   No, she is not.

17      Q   Do you remember when she left the City of

18 San Juan Capistrano, or do you have knowledge of

19 that?

20      A   I have general knowledge.  It would've --

21          I believe it was 2016.  It was in the last

22 couple of years.  We did work for the City at the

23 same time.

24      Q   This letter references parcels 7 and 8.

25          Can you tell me what that refers to?
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1      A   That refers to the property generally

2 considered the Riding Park and the property generally

3 now considered Reata Park.

4      Q   So would the Riding Park be also known as

5 parcel 7?

6      A   I'd have to see the map.  That's my

7 recollection, but I'd have to see the map to confirm

8 it. Is it attached?  We can look and see.  I don't

9 see it attached here.  The last one -- that's the

10 planning areas.  That's the Rancho Mission Viejo -- I

11 apologize.  There wasn't a question asked.

12      Q   Okay.  Do you have a different understanding

13 of what parcel 7 might refer to in the context of the

14 City's purchase of the open space?

15      A   No.  Well, my understanding is parcel 7 and

16 8 were the two parcels we described.  I would have to

17 look at the map to confirm that parcel 7 is, in fact,

18 the right parcel.

19          That's my recollection.  I'd have to see the

20 map to confirm it.

21      Q   Same question with regard to parcel 8, is it

22 your understanding as the City's representative

23 talking about the Arizona Crossing that parcel 8

24 would refer to other side of San Juan Creek a portion

25 of which is Reata Park now?
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1      A   Yes.

2      Q   Was this document a memorialization of an

3 understanding between the City and Rancho Mission

4 Viejo with respect to restrictions on the Arizona

5 Crossing?

6      A   I'm going to review the document to provide

7 you an answer.

8      Q   Of course.

9      A   Reviewing the letter, it's a letter from the

10 Rancho Mission Viejo and The Reserve at Rancho

11 Mission Viejo and the City of San Juan Capistrano --

12 to the City of San Juan Capistrano representing that

13 this is the mutual understanding to use the Arizona

14 Crossing.

15      Q   On the last page of the document -- last

16 page of the text of the document before the

17 attachments, there's the name Laura Coley Eisenberg.

18          Do you recognize that name?

19      A   Yes.

20      Q   Who is Ms. Eisenberg?

21      A   She is by title the vice president of open

22 space and resource management/reserve manager for the

23 Rancho Mission Viejo Company and The Reserve.

24      Q   Do you understand her to still be with The

25 Reserve at Rancho Mission Viejo today?
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1      A   Yes.

2      Q   Is she one of the representatives who would

3 work with the City with respect to any restrictions

4 on the Arizona Crossing, to your knowledge?

5      A   Yes.

6      Q   Do you recognize the name or signature at

7 the very bottom where it says City representative

8 signature?

9      A   Yes.  It looks like Joe Tate, who was then

10 city manager for the City of San Juan Capistrano.

11      Q   Under this agreement was it the City's

12 understanding that if it was going to make any

13 repairs of the Arizona Crossing, it would need to

14 notify The Reserve first?

15      A   I'm going to review the document.

16      Q   Please do.  If you want me to be specific,

17 I'll refer you to that same page 3.

18      A   Yes.  It is my understanding, the City's

19 understanding, based on the document that

20 conversation is required.

21      Q   And that the reserve would have to give

22 prior written approval before such work was performed

23 at the Arizona Crossing?

24      A   I'd have to review the entire document.  I

25 don't see that referred to in that specific
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1 paragraph, but I can review the entire document.

2      Q   If I'm looking at five lines up on the

3 right-hand side for that first partial paragraph, the

4 sentence begins "No repairs or maintenance

5 activities."

6      A   Oh, I had not reviewed that paragraph.

7      Q   Oh, that's okay.  Im sorry.

8      A   I reviewed the final paragraph.  If I can

9 review that paragraph.

10      Q   Of course.  You can review that if you'd

11 like.

12      A   Yes, it indicates that there would be no

13 repair without prior written approval of The Reserve.

14 That would be the City's understanding based on

15 having co-signed this document.

16      Q   Is it also the City's understanding based on

17 that same provision that if it was going to conduct

18 maintenance activities at the Arizona Crossing, it

19 also needed to obtain the prior written approval of

20 the reserve?

21      A   Yes, based on that paragraph.

22      Q   Are you aware of there being any agreement

23 that supersedes this one between The Reserve and the

24 City with respect to the Arizona Crossing?

25      MR. BENJAMIN:  Object to the form to the extent
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1 it characterizes it as an agreement.

2          Go ahead.

3      THE WITNESS:  No, I'm not aware of, as the City

4 representative, any document that supersedes this.

5 BY MS. NOVAK:

6      Q   To the City's knowledge is this still the

7 agreement in effect today with respect to its

8 obligations of the Arizona Crossing?

9      MR. BENJAMIN:  Object to the form.

10      THE WITNESS:  Regarding the Rancho Mission

11 Viejo Company and Rancho Mission Viejo Reserve, yes.

12 BY MS. NOVAK:

13      Q   Now, looking at that, not quite the last

14 paragraph but the first full one on page 3, there's a

15 reference to if flooding or other act of God occurs

16 that removes or renders the Arizona Crossing unusable

17 or unsafe for use.

18          Do you see that?

19      A   Yes.

20      Q   And a provision that consultation with the

21 reserve Rancho Mission Viejo and applicable wildlife

22 agencies is required.

23          Was that the City's understanding at the

24 time it took control of the Arizona Crossing in 2010?

25      A   It was the understanding at the time they
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1 executed this agreement.  I don't believe that was

2 spelled out in the purchase and sale agreement to

3 this specific level.

4      Q   Fair enough.

5          As of June 25, 2010, was that the City's

6 understanding with respect to the need to consult

7 with The Reserve Rancho Mission Viejo and applicable

8 wildlife agencies if flooding rendered the Arizona

9 Crossing unsafe or unusable?

10      A   Yes.

11      Q   Okay.  Continuing in that same paragraph, it

12 states that "Use of the Arizona Crossing will be

13 suspended until one of the following occurs.  Number

14 one, the crossing is repaired by the -- under the

15 applicable federal and state regulatory permits."

16          As of the time it executed this document,

17 was the City aware then that if the Arizona Crossing

18 was rendered unsafe or unusable, it would need to

19 coordinate with oversight agencies who might have

20 jurisdiction over the Arizona Crossing?

21      A   I would say the City was aware if there was

22 applicable requirements.

23      Q   And at the time the City entered into this

24 agreement, did it have an understanding as to what

25 agencies might need to be consulted as part of that
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1 process?

2      A   Yes.

3      Q   What was that understanding?

4      MR. BENJAMIN:  Object to the form.

5      THE WITNESS:  So the understanding --

6          And this is based on general practices of

7 cities and the records that I've been able to review

8 would be that depending on the scope of work, either

9 state or federal agencies would need to be consulted

10 and are required permit depending on the scope of

11 work.

12      MS. NOVAK:  I'm going to mark as Exhibit 29

13 another document, and I will ask if you have seen

14 that document before.

15          (Plaintiff's Exhibit 29 was marked

16      for identification and is attached

17      hereto.)

18      THE WITNESS:  Yes, I've seen this document

19 before.

20 BY MS. NOVAK:

21      Q   How are you familiar with this document?

22      A   In conducting research to respond to the --

23 I believe it's -- our U.S. Army Corps of Engineers

24 regarding historical existence of the Arizona

25 Crossing and repairs, we reviewed City records.
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1      Q   Was this one of the documents within the

2 City's records that it found with respect to Arizona

3 Crossing?

4      A   It was provided to me.  I realize I'm the

5 City representative.  It was in our records.  I can't

6 speak to who specifically provided it.

7      Q   The name Dave Adams, is that a familiar name

8 to you?

9      A   In the context of where he had been the City

10 manager, yes.

11      Q   Looking at the second page with respect to

12 who sent the letter.

13          You are familiar with Laura Coley Eisenberg

14 and her role with respect to the Arizona Crossing?

15      A   Yes.

16      Q   The letter is dated June 6, 2011.

17          So is it fair to say this comes after the

18 letter we initially looked at that set forth a mutual

19 understanding between the City and The Reserve?

20      A   Yes.

21      Q   This letter seems to reference damage that

22 had occurred to the Arizona Crossing.

23          Do you know what that refers to?

24      A   Generally speaking, at the same time that

25 the creek was full and storm was occurring late 2010,
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1 early 2011, that BFM responded on the Riding Park

2 property.  The Arizona Crossing was washed out by the

3 same storm conditions.

4      Q   And do you know when that occurred?

5      A   There was --

6          My understanding based on records is late

7 December, 2010, and January, 2011.

8      Q   Did the City notify The Reserve that the

9 Arizona Crossing had been damaged in late 2010, early

10 January, 2011?

11      A   I've not seen any records to indicate they

12 were notified at that time.

13      Q   Given the context of this particular letter,

14 did the City notify The Reserve that it would need to

15 make repairs to the Arizona Crossing?

16      A   I'm aware of communications with The Reserve

17 regarding repair to the Arizona Crossing.  The City

18 records, I believe, would be after the date the

19 communication occurred.

20      Q   I'm going to direct you to that second page,

21 the first full paragraph that begins "In compliance."

22          "In compliance with the terms of the mutual

23 concurrence agreement," and is that the document you

24 and I were just discussing earlier?

25      A   I believe that's the title of the document.
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1      Q   "The City San Juan Capistrano informed The

2 Reserve the Arizona Crossing had experienced

3 significant damage during the 2010-2011 winter storms

4 and as a result was not functional."

5          Is that consistent with your recollection

6 from what you've seen in the records that the Arizona

7 Crossing had experienced damage in that particular

8 storm?

9      A   It is consistent with my review of the

10 records that it was damaged.  I have not seen a

11 specific notification to the reserve about the

12 damage.

13      Q   Okay.  When we talk about damaged, do you

14 recall seeing anything in the City's records that the

15 Arizona Crossing was, in fact, still functional

16 following the damage it suffered in those storms?

17      A   You would have to define "functional."

18      Q   I'm going with was it usable?  Could it

19 still be crossed?

20      A   The photographic information I've reviewed

21 would indicate that it was for all practical purposes

22 unusable.  I don't know if anyone attempted to use

23 it.  I don't have a record that they did, but the

24 condition I would describe is washed out.

25      Q   The next sentence says "The City further
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1 informed The Reserve that the City was coordinating

2 with applicable federal and state regulatory agencies

3 regarding the crossing."

4          As the City's representative with respect to

5 the Arizona Crossing today, do you know what

6 applicable federal and state regulatory agencies the

7 City was coordinating with at that time?

8      A   At the time of this letter, there was -- I

9 believe there's records that I reviewed that

10 indicated they were in contact with California -- it

11 would have been Fish and Game at the time, regarding

12 repair to the crossing, and that was in the 200- --

13 2011 time period.

14      Q   Does the City have information as to whether

15 it was coordinating with the state water resources

16 control board with respect to the crossing?

17      A   I'd have to read the records.  There was

18 many parties copied on some of the correspondence.  I

19 don't specifically recall without reviewing the

20 record whether the water board was one of them or

21 not.

22      Q   Do you recall whether the San Diego Regional

23 Water Quality Control Board was one of the agencies

24 with which the City was coordinating?

25      A   I would have to see the documents.  My
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1 recollection is yes.

2          Representing the City, my recollection is

3 yes, but I would need to rely on the documents to

4 confirm that.

5      Q   Same question with respect to Army Corps of

6 Engineers.

7          What is the City's understanding as to

8 whether it was coordinating with the Army Corps of

9 Engineers with respect to the crossing and the damage

10 it had suffered?

11      A   I believe there's correspondence they were

12 copied on.  I don't recall a specific direct contact.

13 I'd have to, again, see the records to confirm that.

14      Q   We will go through a couple.

15          At the bottom there are a number of

16 individuals cc'd.  Do you see that one is with

17 U.S. -- what looks like U.S. Fish and Wildlife

18 Service?

19      A   Yes.

20      Q   One appears to be affiliated with ACOE.

21          Do you understand that to be Army --

22      A   Yes, Army Corps.

23      Q   And then someone affiliated with CDFG.

24          Do you understand that to be Fish and Game?

25      A   Yes.
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1      Q   Do you agree there does not appear to be

2 anybody from the water board who was cc'd on this

3 particular correspondence that we can tell?

4      A   That's correct.  This is not a City

5 correspondence, however.

6      Q   I'm sorry, cc'd on this correspondence.

7      A   That's correct.

8      Q   On the next paragraph it begins "On May 24,

9 2010, the City informed The Reserve that certain

10 improvements to the crossing have been made by

11 persons unknown."

12          Does the City have an understanding as to

13 what improvements it was referring to here?

14      A   Yes.  Based on the photographic information

15 that I reviewed in some emails, it appears that there

16 was some amount of repair to the crossing in the

17 context of material utilized to create an even trail

18 surface.

19      Q   What type of material are you referring to?

20      A   There's no analysis in the records of

21 indicated.  It appears to be earth and fill material.

22      Q   Does the City have an understanding as to

23 when those, quote, certain improvements, end quote,

24 occurred?

25      A   In early 2011.  I believe after --
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1          I think we have photographs of February of

2 it in an unrepaired condition, and I think in the

3 record there's pictures of it in May in a repaired

4 condition if I recall.

5      Q   Based on your recollection of documents

6 within the City file, is it possible that repairs had

7 been made to the Arizona Crossing between the washout

8 that you've referenced and this letter?

9      MR. BENJAMIN:  I'll just state for the record

10 that I believe the May 24, 2010 --

11      MS. NOVAK:  It's not my question.

12      MR. BENJAMIN:  -- is an error.

13      THE WITNESS:  I'm aware based on the records

14 that repair work occurred in 2011.

15 BY MS. NOVAK:

16      Q   So as far as the City can testify today, it

17 is not currently aware that as of May 24, 2010, it

18 was aware that work had been performed at the Arizona

19 Crossing?

20      A   That's correct.

21      Q   So the City at this point in time believes

22 that should be a reference to May 24, 2011?

23      A   That's correct.

24      Q   Did the City conduct any investigation as to

25 the source of those improvements?
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1      A   There is, I believe --

2          As the City representative there is

3 correspondence of emails indicating that the City

4 could not conclude who had done the repair work.

5      Q   Does the City have information to indicate

6 what exactly made up the repair in terms of

7 materials?

8      A   In 2011, Reata Park was undergoing its

9 initial installation operations.

10          My understanding is there was materials on

11 site, earth-moving materials on site, that might have

12 been utilized at a time when the City was not open or

13 in operation; so that's our understanding.

14      Q   Right.

15          Was the City aware of whether it -- let me

16 strike that.

17          Did the City remove any of the improvements

18 that had been made to the Arizona Crossing that it

19 references here?

20      A   In what time period?

21      Q   Between May 24, 2011, and the time it

22 ultimately repaired the Arizona Crossing in 2012.

23      A   My understanding in talking to City staff is

24 that there were some intermittent steps that

25 occurred.
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1          The initial repair work was done by forces

2 unknown.  The City ultimately recognized and

3 determined that that needed to be addressed and went

4 through a permit process.

5          My understanding there might have been

6 intermittent activity on the crossing.  No one on

7 staff at this point was there at the time and can

8 describe it specifically.  So some amount of work may

9 have occurred during that time period leading up to

10 the ultimate permitted repair with California Fish

11 and Wildlife.

12      Q   And the next sentence following the one with

13 the May 24th date states, "To the best of the City's

14 knowledge, these improvements have been made without

15 the appropriate permits."

16          Is that still the City's that understanding

17 that it couldn't find any indication that the work

18 had been permitted and approved?

19      A   In 2011, that's correct.

20      Q   And did the City search for any record of

21 having knowledge of those improvements at that time,

22 prior knowledge of those improvements?

23      MR. BENJAMIN:  Object to the form.

24          Are you asking him for this deposition did

25 we search for it or at the time?
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1 BY MS. NOVAK:

2      Q   At the time that the City was investigating,

3 was it aware of any documentation suggesting it had

4 approved these improvements to the Arizona Crossing?

5      A   No.

6      Q   Was anyone on staff, to your knowledge,

7 asked whether or not they had approved work to be

8 done at the Arizona Crossing?

9      MR. BENJAMIN:  Object to the form.  Vague as to

10 time.

11 BY MS. NOVAK:

12      Q   For the same set of repairs we are

13 discussing.

14      A   Based on review of the records, there are

15 emails which indicate to me that there was discussion

16 amongst various staff members.  I don't believe they

17 name names but various staff members as to if any of

18 them had knowledge and the answer was no.

19      Q   I'm going to show you another document.  I

20 think this is number 30.

21          (Plaintiff's Exhibit 30 was marked

22      for identification and is attached

23      hereto.)

24 BY MS. NOVAK:

25      Q   Mr. View, I will ask you to take a look at
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1 this document and let me know when you are ready for

2 questions.

3      A   Okay.  I've reviewed the document, and I'm

4 ready for questions.

5      Q   Have you seen this document before?

6      A   Yes.

7      Q   And how have you seen it before?

8      A   In the context of reviewing the City records

9 to respond to the Army Corps of Engineers request

10 regarding the history of the Arizona Crossing.

11      Q   Are you familiar with the name William Curry

12 in the context of City management?

13      A   I'm aware he's a former City employee.

14      Q   Is it your understanding where we see a

15 cc to wcurry@sanjuancapistrano.org, that that was

16 Mr. Curry who used to be employed with the City?

17      A   Yes.

18      Q   Are you familiar with the name Jerry King?

19      A   I am familiar with the name Jerry King in

20 the context of this document and except for this

21 document with other procedures at other cities.

22      Q   What is your understanding of Mr. King's

23 involvement with the City and the Arizona Crossing as

24 pertaining to this email?

25      A   That he was a consultant that worked for the
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1 company Michael Brandman & Associates Consulting

2 Firm, and he was contacting California Fish and Game

3 regarding the work that had been done at the Arizona

4 Crossing.

5      Q   Is it the City's understanding that Mr. King

6 at the time was a consultant for the City?

7      A   I am not aware of Mr. King nor him being a

8 consultant.  I would have to in terms of City

9 understanding the review of the record as to whether

10 he was currently under contract or was under contract

11 at that time or not.

12      Q   Are you familiar with the name Darren

13 Bradford?

14      A   In the context in this document, and I

15 believe some other documents he's copied as a

16 representative of the State of California.

17      Q   Have you had any dealings with Mr. Bradford

18 with respect to the state of California's department

19 of fish and game on behalf of the City?

20      A   No, I don't believe he's currently working

21 with us.  I don't recall talking to Mr. Bradford.

22      Q   And you can, of course, read through the

23 email to the extent that you need to.

24          Does this email appear to discuss the same

25 events that you and I were previously discussing with
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1 respect to an observation that an unknown party

2 performed work at the Arizona Crossing in

3 approximately 2011?

4      A   Yes.

5      Q   And in this email the statement is made that

6 the City has no involvement in the construction and

7 currently has it under investigation by their code

8 enforcement division.

9          Is that also consistent with your

10 understanding of events?

11      A   Generally speaking.

12      Q   Whether it is the code enforcement division

13 or some other department within the City, was it your

14 understanding that the City was undertaking an

15 investigation of this work by an unknown party at the

16 Arizona Crossing?

17      A   Yes.

18      Q   This email references some photographs.

19          Have you seen those photographs as part of

20 your review of the City's records?

21      A   I've seen photographs of the Arizona

22 Crossing in this timeframe.  I don't know

23 specifically whether they were attached to this email

24 or not.

25      Q   And I will show you some photographs that we
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1 obtained from the City files dated May 24, 2011.

2 Those seem to be contemporaneous with this email.

3      A   Yes.

4      Q   Okay.  Does the City have any information to

5 suggest that someone else had also provided the City

6 with photographs related to the Arizona Crossing in

7 May, 2011?

8      A   I believe there's emails indicating that

9 City staff had taken some photographs, so that was

10 part of the City information.

11      Q   And just looking at the description of the

12 work in the paragraph beginning "Additionally,"

13 second sentence, "this site has been altered with the

14 installation of new corrugated drain pipe and

15 backfilled over the top to create a new crossing of

16 the creek.

17          "This work was constructed over the top of

18 the damaged crossing that I have been discussing with

19 you."

20          Again, is this consistent with what the City

21 has seen in its records as to what happened at the

22 Arizona Crossing with respect to work by an unknown

23 party in 2011?

24      A   Yes.

25      Q   Have you seen any documents to provide
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1 contradictory information as far as what work was

2 performed by this unknown party at the Arizona

3 Crossing?

4      A   No.

5      Q   Has the City undertaken any further

6 investigation since 2011 to make the determination as

7 to who had done the work or what was done at the

8 Arizona Crossing?

9      A   In the context of the consultation with the

10 current discussions with the Army Corps of Engineers

11 as well as in response to the Coastkeeper litigation,

12 we re-reviewed our records to see if there was any

13 information.  That would be the context of any

14 further investigation.

15      Q   Did it find any further information

16 regarding the investigation it had undertaken or its

17 conclusions other than what we've been discussing so

18 far?

19      MR. BENJAMIN:  Object to the form.  Vague.

20      THE WITNESS:  I'm sorry, the question is too

21 vague.  I can't answer that.

22 BY MS. NOVAK:

23      Q   That's okay.

24          What additional information, if any, has the

25 City been able to locate within its files that might
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1 provide more information on who conducted the work or

2 what work was conducted?

3      A   No additional information regarding who

4 conducted the work or what work was conducted in

5 context of the information that was available at the

6 time.

7      Q   And what about with respect to what type of

8 work was performed?

9          Does the City have any additional

10 information now, having reviewed its records, related

11 to the Arizona Crossing?

12      A   No, I believe our records indicate

13 consistently there was some amount of earth and

14 material fill and a corrugated pipe.

15      Q   Before we break, I'm just going to give you

16 one more set of documents to look at.  Okay?

17          And this will be marked as Exhibit 31.

18          (Plaintiff's Exhibit 31 was marked

19      for identification and is attached

20      hereto.)

21      MS. NOVAK:  It is a series of photographs, the

22 first page of which is -- bears a date of May 24,

23 2011.

24      Q   Mr. View, I'm going to ask you again to look

25 through this and then let me know when you are ready

144

1 to proceed with questions.

2      A   I've reviewed the photographs.

3      Q   Have you seen these before?

4      A   Yes.

5      Q   And how have you seen them before?

6      A   In the context of reviewing our records to

7 respond to the Army Corps of Engineers request

8 regarding the Arizona Crossing and Coastkeeper and

9 request for information regarding the Arizona

10 Crossing.

11      Q   Does the City have an understanding of what

12 these photographs are supposed to represent?

13      MR. BENJAMIN:  Object to the form.

14      THE WITNESS:  I don't have an understanding as

15 to what they're supposed to represent.

16 BY MS. NOVAK:

17      Q   Has the City referred to these at all in

18 attempting to ascertain what events make up the

19 history of its ownership of the Arizona Crossing?

20      A   Not into the history.  The ownership of the

21 Arizona Crossing, no.

22      Q   With respect to its maintenance or

23 supervision of the Arizona Crossing, has the City

24 relied upon these photographs in an effort to

25 determine its history?
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1      A   Yes.

2      Q   And how has the City considered these

3 photographs with respect to determining its actions

4 at the Arizona Crossing?

5      MR. BENJAMIN:  Object to the form.  Vague.

6      THE WITNESS:  I don't believe what you asked

7 before.  We didn't rely on these photographs to

8 determine our actions at the Arizona Crossing.  We

9 relied on it to determine actions that occurred at

10 the Arizona Crossing.

11 BY MS. NOVAK:

12      Q   That's fair enough.

13          How has the City relied upon these to

14 determine what actions may have occurred at the

15 Arizona Crossing?

16      A   We used these photographs along with the

17 myriad of discussions that occurred with City

18 employees regarding how the repair might have

19 occurred in the time period of spring of 2011.

20          The photographs are dated May, 2011, but at

21 that point the crossing had been repaired so it

22 occurred sometime prior to that.

23      Q   Has the City been able to obtain any

24 information through these photographs as to why, for

25 example, somebody was photographing the stock piles
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1 of dirt on the second, third, and fourth pages?

2      A   My understanding from talking to City staff

3 and looking at the records was they were trying to

4 determine what materials might have been used that

5 were available at the Reata Park site that could have

6 been used to repair the Arizona Crossing; so they

7 took pictures of the materials as I understand to

8 kind of compare it to what was actually in place to

9 see if those materials could have been utilized.

10      Q   Did the City reach any conclusions as to

11 whether the materials stockpiled at its own

12 properties had been used in the repair work at the

13 Arizona Crossing referenced in 2011?

14      A   My understanding of the conclusions is they

15 could have been.  There was no testing occurred to

16 identify these were absolutely the materials.

17      Q   And was the City aware of whether any

18 additional types of materials than pipe and fill were

19 used in the repair of the Arizona Crossing in 2011?

20      A   It's referenced in the email from Mr. King

21 that he had been talking to Mr. Curry and they

22 describe specifically that there was fill and a

23 corrugated pipe; so based on that, my understanding

24 as the City representative we were aware that there

25 was at least one corrugated pipe on the property in
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1 addition to the fill.

2      Q   I'll refer you to --

3          I apologize, if there are Bates numbers on

4 these, it's hard to read and we also may have just

5 received these more recently.

6          I'll refer you to what I think should be

7 pages 6, 7, 8, and 9.

8      MR. BENJAMIN:  Can we just number them in the

9 bottom corner?

10      MS. NOVAK:  Sure, if you'd like to.

11      THE WITNESS:  So would --

12      MR. BENJAMIN:  Number all of them.

13      THE WITNESS:  Okay.  I'm numbering photograph

14 6.

15          It appears to show two corrugated pipes,

16 a -- what I would call an Arizona Crossing and the

17 creek area.

18 BY MS. NOVAK:

19      Q   On page 7 how would you describe what is

20 depicted in that photograph?

21      A   It appears to be concrete material and

22 shrubbery.

23      Q   Is it the City's understanding that someone

24 was trying to document the work performed by an

25 unknown party in 2011 through these photographs?
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1      A   Yes, that was our understanding.

2      Q   So if this photograph was included, it would

3 have been somebody's attempt to record their

4 observations of this unknown party's work?

5      A   Correct.  In May of 2011, that is correct.

6          9 also appears to be concrete material.

7      Q   I'll have you keep numbering and going until

8 you get to the page I'm holding up for you and then

9 you can tell me what number you've reached.

10      A   12.

11      Q   Okay.  So on page 12, can you describe for

12 me what is in this photograph?

13      A   It appears to be debris from the former

14 Arizona Crossing that was washed out in the 2010-'11

15 storm.

16      Q   Do you know whether any of this material was

17 utilized in the repair work that was ultimately

18 performed by the City at the Arizona Crossing?

19      MR. BENJAMIN:  Object to the form.  Vague as to

20 time.

21      THE WITNESS:  I don't know.

22 BY MS. NOVAK:

23      Q   Is the City aware of whether any of the

24 materials that are observed in these photographs that

25 we've marked as Exhibit 31 remain in the creek today?
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1      A   No.  The City submitted and received

2 approval in 2012 for a repair of the Arizona

3 Crossing.  The records don't indicate whether

4 materials were reused at that time or not is my

5 recollection.

6      Q   And, again, it's the City's understanding

7 that someone in approximately May, 2011, was trying

8 to document the condition of the Arizona Crossing as

9 well as work that may have been performed at the

10 Arizona Crossing by some unknown party?

11      A   Yes, that is my understanding.

12      Q   Okay.  All right.

13          With that, I think we should take a break

14 for lunch.

15          (Lunch recess taken from

16      12:48 p.m. to 1:30 p.m.)

17 /

18 /

19

20

21

22

23

24

25
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1                Costa Mesa, California

2               Tuesday, January 9, 2018

3                1:30 p.m. - 5:26 p.m.

4

5          (Whereupon Ms. Spinuzzi

6      exited and Mr. Kelly entered the

7      deposition proceedings.)

8 BY MS. NOVAK:

9      Q   Welcome back everyone.

10          Before I switch to another exhibit,

11 Mr. View, we were talking with these last set of

12 pictures as well as the documents before it about

13 some work that City staff had observed had been

14 performed on the Arizona Crossing.

15      A   Yes.

16      Q   And that the City had conducted an

17 investigation to determine who may have performed

18 that work.

19          Did the City definitively conclude that it

20 had not performed that work?

21      A   I would have to say what work?

22          My review of the records talking to City

23 staff was that we did not conduct the work that's

24 generally represented in these photographs.  We did

25 conduct the work in the Arizona Crossing subsequent
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1 to that, up to and including the permit process.

2      Q   And the work that you're referencing as far

3 as the subsequent work and the permit process, is

4 that the work that was conducted under the

5 supervision of the Department of Fish and Game?

6      A   California Fish and Game was involved in the

7 permitting for the final improvements.

8          My understanding is there might have been

9 some interim maintenance activities, and that

10 included City work forces, but the final Arizona

11 Crossing as it was completed was under the City

12 contract and under the jurisdiction of California

13 Fish and Game.

14      Q   Correct me if I'm summarizing this

15 incorrectly.

16          The City is aware it may have taken interim

17 steps leading up to the ultimate work performed in

18 conjunction with the Department of Fish and Wildlife.

19 But as far as this unauthorized unknown source of

20 work referenced in the 2011 letters we've been

21 looking at, the City had not performed that work?

22      A   Correct.

23      Q   Okay.  So we are going to talk about that

24 work that the City did perform in these next sets of

25 exhibits, and I'm going to mark this as Exhibit 32.
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1          (Plaintiff's Exhibit 32 was marked

2      for identification and is attached

3      hereto.)

4 BY MS. NOVAK:

5      Q   Mr. View, please take a look at and when you

6 are read to answer some questions, let me know.

7      A   Okay.  I've reviewed the document.

8      Q   Have you seen this document before?

9      A   Yes.

10      Q   And in what context have you seen this

11 document?

12      A   In the context of reviewing our records for

13 response to both the Army Corps of Engineers request

14 for background on the Arizona Crossing as well as the

15 Coastkeeper lawsuit.

16      Q   Does this appear to be a set of emails

17 involving William Curry at the City of San Juan

18 Capistrano?

19      A   Yes.

20      Q   When we see the name West Curry, do you

21 understand that that is William Curry?

22      A   Yes.

23      Q   Beginning at the bottom, there's an email

24 that begins on the first page, continues over to the

25 second, from Jerry King, email jking@brandman.com.

154

1          Do you understand that to be the same person

2 that was referenced on the email we previously

3 reviewed?

4      A   Yes.

5      Q   Who may have been a consultant for the City

6 at that time?

7      A   Yes.

8      Q   The email begins "On behalf of the City and

9 its assistant utility director William W. Curry, I am

10 pleased to submit this proposed cleanup and

11 maintenance plan for the Arizona Crossing on the

12 San Juan Creek easterly of the I-5 and westerly of

13 the Ortega Highway."

14          Is this consistent with your understanding

15 that by October 2011 the City was proposing to

16 undertake repair work of the Arizona Crossing?

17      A   It's consistent with my understanding the

18 City was ready to take -- undergo -- undertake work

19 on the property, on the Arizona Crossing.

20      Q   And do you have an understanding of what the

21 proposed cleanup and maintenance plan referenced here

22 was?

23      A   There was a --

24          I don't know specifically what Mr. King was

25 referring to.  There was a plan for the Arizona
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1 Crossing, but I don't know if it's the same plan he's

2 referring to or not.  There's a set of construction

3 plans for the Arizona Crossing.

4      Q   And by October, 2011, had the City repaired

5 the Arizona Crossing from the washout you described

6 earlier?

7      A   The Arizona Crossing had been repaired as

8 discussed earlier by some unknown parties, and the

9 City, as I understand it, finished some cleanup work

10 to finalize it to a satisfactory condition.

11      Q   Is it your understanding that the City only

12 cleaned up the Arizona Crossing as part of the work

13 it performed, or did it do more than just cleaning

14 up?

15      MR. BENJAMIN:  Object to the form.  Vague as to

16 time.

17      THE WITNESS:  It was my understanding that in

18 the 2011 timeframe it was finishing up work that had

19 been previously done by unknown parties, and then I

20 don't know when they did, other than permit work, if

21 anything else was done between then and 2012 when

22 there was a permitted project.

23 BY MS. NOVAK:

24      Q   And the permitted project in 2012 was the

25 one that involved the Department of Fish and Game,
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1 correct?

2      A   California Fish and Game, that's correct.

3      Q   Continuing on that first email as it goes to

4 the second page, there's a paragraph that begins with

5 the words "The proposed project."

6          Do you see that?

7      A   Yes.

8      Q   What is being conveyed in this email is that

9 the proposed project will include removal of brush

10 and debris lodged against the cement barrier crossing

11 from materials washed downstream and the siphoning

12 out of the corrugated pipe under the crossing by a

13 professional firm hired by the City.

14          Is it the City's recollection that as of

15 this time, the scope of its work was to remove brush

16 and debris from the washed-out crossing?

17      A   Well, at this time it was no longer washed

18 out. It was in the repaired condition shown in the

19 pictures.  It was to remove brush and debris from the

20 crossing as it existed at that time.

21      Q   Do you know whether by October of 2011

22 people were able to take horses across the crossing?

23      A   It is my understanding by that time --

24 after, subsequent to the repair work that was done,

25 that the Arizona Crossing was operable which would
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1 have been prior to October of 2011.

2      Q   Sometime between May 2011 and October 2011

3 people would have been able to go back to using the

4 Arizona Crossing for bicycle, pedestrian, and

5 equestrian?

6      A   Based on both the physical condition and

7 what I understand from City staff, yes, that is the

8 case.

9      Q   This email is directed to somebody named

10 Jason Lambert, who, if we look above, seems to have

11 an email address with usace.army.mil?

12      A   Yes.

13      Q   Do you have an understanding as to who

14 Jason Lambert was?

15      A   Based on this email, I understand he was

16 an employee of the United States Army Corps of

17 Engineers.

18      Q   Does it appear from this email chain that

19 the City was in contact with the Army Corps of

20 Engineers with respect to possible work at the

21 Arizona Crossing?

22      A   Yes, the City appears to be representing

23 Mr. King.

24      Q   And that email which appears to be written

25 by Jason Lambert and directed back to Jerry King,
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1 reads "As described below, the simple removal of

2 vegetation and debris and siphoning of material out

3 of a clogged pipe, there would not be a discharge of

4 fill material into a water of the U.S."  It goes on

5 to read "Also as we understand, you would not be

6 utilizing mechanized equipment to complete your land

7 clearing.  Therefore, no permit would be required

8 from our office."

9          Does the City have an understanding as to

10 what authorizations it had from the Army Corps of

11 Engineers as of the time this email was written with

12 respect to work at the Arizona Crossing?

13      A   Yes, based on the description included in

14 the email.

15      Q   And based on that description, what was the

16 City's understanding as to whether or not the Army

17 Corps was going to require permitting for the work at

18 Arizona Crossing?

19      A   At that time, they indicated they were not

20 going to require a permit.

21      Q   At some later date, did the City's scope of

22 work for the Arizona Crossing change?

23      MR. BENJAMIN:  Object to the form.  Vague as to

24 time.

25      THE WITNESS:  At a later date, there was a
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1 project for the Arizona Crossing that was permitted

2 by the California Fish and Wildlife that included a

3 different scope than was described here.  I don't

4 know based on the records if they treated it as the

5 same project or a different project.

6 BY MS. NOVAK:

7      Q   Do you know whether the City was in contact

8 with the Army Corps of Engineers about the project

9 that you just referenced with a different scope than

10 what was described in this email?

11      A   Without looking at the records, I don't

12 recall.

13          I do recall there was discussions with The

14 Reserve, Rancho Mission Viejo Reserve, and California

15 Fish and Wildlife.  I don't recall if Army Corps of

16 Engineers was copied on it or included in any of

17 those correspondence.  I'd have to look at the

18 records to see.

19      Q   Based on this email chain, if we keep going

20 up the page, it does appear that the City was also in

21 contact with the California Department of Fish and

22 Game with respect to the proposed removal of

23 vegetation and debris and siphoning of material,

24 correct?

25      A   It appears Mr. Curry sent this to Kevin Hupf
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1 of California Fish and Game.  That's correct.

2      Q   And Kevin Hupf is the person we also were

3 talking about earlier that you mentioned you received

4 some correspondence regarding coordination between

5 the Fish and Game and the City?

6      A   And I've met Mr. Hupf.  And yes, also

7 correspondence.

8      Q   Does Mr. Hupf still have some oversight

9 responsibilities with respect to the Arizona

10 Crossing?

11      MR. BENJAMIN:  Lacks foundation.

12      THE WITNESS:  His responsibility is for

13 California Fish and Wildlife, you'd have to ask them

14 what the scope is.

15 BY MS. NOVAK:

16      Q   What context have you met with Mr. Hupf in?

17      A   Regarding touring the creek itself, Arizona

18 Crossing, but the entire creek area and discussing

19 potential future repair of the creek edge itself and

20 our plans to do so.

21      Q   Did Mr. Hupf come to the creek in the area

22 of the Riding Park in an effort to have that

23 discussion and make some field observations?

24      MR. BENJAMIN:  Object to the form.  Vague as to

25 time.
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1      THE WITNESS:  Mr. Hupf came to the Riding Park

2 property to review the current conditions.  I can't

3 speculate as to what else he came for.

4 BY MS. NOVAK:

5      Q   Were you part of the meeting that Mr. Hupf

6 was in attendance at?

7      A   Yes.

8      Q   And you'll have to forgive me if you've

9 described this meeting before, but who else was

10 there?

11      A   Warden --

12          I'm sorry.  We referenced earlier, myself,

13 BFM, and I believe both Melissa Brandes and Walter

14 Navas.  I believe Ted von Bitner, our consultant, and

15 I'm sorry.  I don't recall whether Hossein Ajideh

16 was there or not from the City.

17      Q   When did this meeting occur approximately?

18      A   Spring to summer of 2017.

19      Q   What was discussed with respect to the creek

20 bank at this meeting that Mr. Molsberry and Mr. Hupf

21 were at?

22      A   The existing condition and the indication --

23 they were interested in the general overall shape of

24 the creek bank, what had occurred in 2010 and 2011

25 and what the City was intending to, if anything,
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1 regarding future projects to stabilize the creek

2 edge.

3      Q   Did they make any observations as to whether

4 the creek bank might need stabilization?

5      MR. BENJAMIN:  Object to the form.  Foundation.

6      THE WITNESS:  They observed that the City and

7 BFM should submit concepts for maintaining the creek

8 edge and preventing further what was characterized as

9 sloughing along the creek edge.

10 BY MS. NOVAK:

11      Q   And has the City submitted any proposals to

12 address the stabilization or remediation of the

13 sloughing?

14      A   We have prepared draft concepts that we have

15 consulted with both Army Corps of Engineers and

16 California Fish and Wildlife in conjunction with our

17 consultants and BFM.

18      Q   And what is being conceptualized at this

19 time?

20      A   Several options running from a simple

21 removal of invasive species and planting of natives

22 to some form of removal of some amount of existing

23 soil that's considered to be fill material and

24 recompaction and replanting with native materials

25 through an extensive removal of materials and use of
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1 riprap and other engineered materials to protect the

2 Creek bank.  All those options are being evaluated.

3      Q   Has the Department of Fish and Wildlife

4 given an expected timeframe by which they would like

5 to see proposals for any work at the creek bank?

6      A   No, they've indicated that they're satisfied

7 with the City's progress and want to be kept in the

8 loop.

9      Q   Has the City been submitting any of its

10 draft concepts to the department of Fish and

11 Wildlife?

12      A   We did submit a draft report as I described

13 of those concepts to Mr. Hupf.

14      Q   When did the City submit that to Mr. Hupf?

15      A   I'd have to review my records.  It's within

16 I would say the last four months, but I'd have to

17 review my records.

18      Q   Was Mr. Von Bitner assisting the City with

19 respect to these draft concepts for the creek bank?

20      A   Yes.

21      Q   Is the City working with any other

22 consultants with respect to conceptualizing potential

23 work to be done on the creek bank?

24      A   We're working with Fuscoe Engineering, and I

25 believe there's other subconsultants that would be
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1 under Amec or Fuscoe.  I don't know if the City has

2 other consultants.

3      Q   Who is the contact person at Fuscoe who is

4 working on this project with respect to the draft

5 concepts for the creek bank?

6      A   Ian Adam is the Fuscoe representative

7 generally speaking for coordination through -- and

8 Amec and the City Attorney's office.

9      Q   Is the Army Corps of Engineers also

10 receiving the City's draft proposals for concepts for

11 the creek bank?

12      A   Yes.

13          Mr. Kevin Sweeney of the Army Corps of

14 Engineers has been involved in the consultation also.

15 I believe he -- I'm not 100 percent certain he's been

16 in receipt of the draft document.  I know he's been

17 involved in the consultation.

18      Q   Has either agency stated a preference for

19 the work they would like to see done with respect to

20 the creek bank?

21      A   No.

22      Q   Have any additional ideas been presented to

23 the City by the Army Corps of Engineers with respect

24 to work on the creek bank?

25      A   No.



Charles View 1/9/2018

800-208-6494
www.biehletal.com

42 (Pages 165 to 168)

165

1      Q   Has Fish and Wildlife provided any

2 additional ideas for the City's consideration as far

3 as work to be done on the creek bank?

4      A   No.

5      Q   And when -- let me strike that.

6          The meeting that you described occurring in

7 spring or summer of 2017 that involved Fish and

8 Wildlife, BFM was there and Ted von Bitner was there,

9 and you were there, was that a continuation of a

10 discussion as far as trying to address the sloughing

11 at the creek bank, or was it the beginning of the

12 process?

13      MR. BENJAMIN:  Object to the form.  Vague,

14 compound.

15      THE WITNESS:  I would say it was early in the

16 process.

17          We had already provided responses saying to

18 the water board that we were investigating it and

19 providing the report that we've already discussed.

20 California Fish and Wildlife wanted to have their own

21 field observation and asked to tour the facility.

22 BY MS. NOVAK:

23      Q   Is the City's understanding that the work it

24 proposes to do at the creek bank might ultimately

25 require permitting by the Army Corps of Engineers?
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1      A   Yes, it is our understanding.

2      Q   And is the City's understanding that if it

3 performs work on the Creek bank, it may also require

4 permitting by the Department of Fish and Wildlife?

5      A   Yes.

6      Q   Is it the City's understanding that if it's

7 going to perform work on the creek bank, it would

8 also need to involve The Reserve and get its

9 authorization for the work?

10      A   Yes.

11      Q   Does the City have an understanding as to

12 whether it might need permits for certifications from

13 the water board if it's going to perform work on the

14 creek bank?

15      A   We have an understanding and have agreed to

16 consult with the water board.  I'm not aware as the

17 City that we're aware if they are any permits, per

18 se, that we would need from the water board.

19      Q   Have you heard of the term "401

20 certification"?

21      A   Yes.

22      Q   Are you aware that that is something that

23 is obtained from a water board under certain

24 circumstances?

25      A   I would defer to Hossein to answer
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1 specifically on that one for the City.

2      Q   On behalf of the City is Hossein tasked with

3 obtaining the appropriate permits for any work done

4 on the Creek bank?

5      A   He's the City's water quality expert.  In

6 terms of receiving the permits, that would be

7 determined within the scope of a project as to who.

8 It may well be the project manager who sees those

9 permits received.

10      Q   So for work done -- strike that.

11          If the City is going to undertake any work

12 on the creek bank, then who at the City has

13 responsibility for obtaining the appropriate

14 regulatory permits or authorizations would depend on

15 the type of agency the City is dealing with; is that

16 correct?

17      A   No, that would not be correct.

18      Q   With respect to the Army Corps of Engineers

19 and whether or not any permitting is required for

20 work in the creek bank, who at the City would be

21 responsible for making that determination?

22      A   It would be ultimately the public works

23 director and his staff.  In terms of elaborating on

24 your question, it would ultimately be decided through

25 the scope -- the project scope as to who would be the
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1 responsible party, whether it be the project manager,

2 assistant director for the department or director for

3 the department.

4      Q   So the City could designate a person

5 depending on what type of work was going to be done

6 and perhaps what agencies needed to be consulted?

7      A   More so on the type of work, and then they

8 would determine the agencies.  It really wouldn't be

9 agency driven.  It would more likely be scope driven.

10      Q   What is BFM's involvement with respect to

11 potential options the City is considering for work at

12 the creek bank?

13      A   In the scope of the management agreement, we

14 will consult with BFM regarding the work.

15          Currently, the City is undertaking the

16 efforts to determine some plausible options to review

17 with BFM for purposes of operational conditions at

18 the site, how that may affect future operations of

19 the Riding Park, and we'll do that as we move forward

20 in the process.

21      Q   Does the City have an understanding that as

22 the owner of the Riding Park, it might have some

23 responsibility to ensure that the slope is not

24 sloughing off into the creek?

25      A   Yes.
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1      Q   So to some extent, the City is looking at

2 its own responsibilities as the owner of the Riding

3 Park while at the same time looking at the operations

4 of Blenheim?

5      A   That's correct.

6      Q   And how might Blenheim's operations be

7 affected by the work that the City is contemplating

8 at the creek bank?

9      MR. BENJAMIN:  Object to the form.  Calls for

10 speculation.

11      THE WITNESS:  Depending on the scope of work,

12 it may impact the creek edge.  There are existing

13 Blenheim facilities along the creek edge that may

14 need to be relocated or might need to be closed down

15 for a period of time while the work occurs depending

16 on the scope of the project that's ultimately agreed

17 to.

18 BY MS. NOVAK:

19      Q   Has there been discussion amongst the City

20 and Blenheim and the City's consultant as to whether

21 Blenheim's activities are in any way contributing to

22 the condition of sloughing that is being observed at

23 the creek bank?

24      A   Currently?

25      Q   Yes.
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1      A   Yes, there has been discussion.

2      Q   And what observations have been made in

3 relationship between Blenheim's activities or

4 operations and the observations of sloughing that

5 have been seen at the creek bank?

6      MR. BENJAMIN:  Object to the form.  Vague.

7      THE WITNESS:  Best of both my recollection the

8 current project manager as well as reviewing the

9 records that have been prepared, we have not

10 determined any existing operation condition that is

11 contributing to the sloughing of the creek banks.

12 BY MS. NOVAK:

13      Q   Has the City determined any past operational

14 activities by Blenheim that may have been contributed

15 to the sloughing of the creek bank?

16      A   Other than the 2010/2011 storm condition?

17          No.

18      Q   As part of the City's consideration of

19 options with respect to the creek bank, has there

20 been discussion of moving the wash racks that are

21 located at the Riding Park next to San Juan Creek?

22      MR. BENJAMIN:  Object to the form.

23      THE WITNESS:  There's been discussion of moving

24 them maybe a consequence of the project, not as a

25 part of the project.
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1 BY MS. NOVAK:

2      Q   Can you explain for me why or under what

3 circumstances the City's potential work at the creek

4 bank would necessitate Blenheim moving the wash

5 racks?

6      A   If it's determined that material needs to be

7 removed that would impact the wash racks, create a

8 situation where they are no longer viable in their

9 current location to create enough of a stable slope

10 and replant it, that could impact wash racks located

11 in very close proximity to the edge.

12      Q   Has any surveying been done with respect to

13 the edge of the Riding Park as it abuts San Juan

14 Creek in determining how much material we may be

15 talking about as far as work on the creek bank now?

16      MR. BENJAMIN:  Object to the form.  Vague.

17      THE WITNESS:  There are current engineering

18 studies going on in conjunction with developing these

19 alternative plans that include evaluation of current

20 fill and stable slope edges and surveying has

21 occurred as part of that.  That project.  Sorry.

22 BY MS. NOVAK:

23      Q   Thank you.

24          As part of any survey work, is the City

25 aware of whether there's been a determination or an
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1 attempt to make a determination as to where the

2 original property line was for the Riding Park?

3      A   The City is not aware of any attempt to

4 determine the original property line.  That's not

5 part of the scope of work.

6      Q   What type of survey work is the City aware

7 of that's occurring as part of the engineering

8 process?

9      A   Defining the current edge of the working

10 area and creek slope and where the fill may have

11 occurred in the 2010/2011 storm response and any

12 other information that we can determine to help scope

13 the repair project.

14      Q   Has any soil sampling been done that you're

15 aware of on behalf of the City?

16      A   Yes, there has been soil sampling.

17      Q   And do you know where the soil samples have

18 been taken?

19      A   Other than generally along the creek edge, I

20 cannot give you specific locations without reviewing

21 the report.

22      Q   Is there a report currently?

23      A   There is a draft report that's part of the

24 engineering analysis.

25      Q   Do you know if this draft report was
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1 generated by Amec?

2      A   It was generated under consult -- under the

3 direction of the engineering public works department.

4          Amec participated.  I believe Fuscoe

5 provided some general guidance.  That's not their

6 general scope.  Both companies are working on the

7 Riding Park.  I believe there's some consultation

8 between both of them, but I believe primarily Amec

9 and their subconsultants.

10      Q   Is it the City's understanding that it is

11 undertaking these engineering studies in an effort to

12 ensure compliance with any directives of Fish and

13 Wildlife or the Army Corps of Engineers?

14      MR. BENJAMIN:  Object to the form.  Compound.

15      THE WITNESS:  We're not under any current

16 order.

17          You asked if we're doing the compliance to

18 an order?

19 BY MS. NOVAK:

20      Q   No, not quite at that stage yet.

21          You agree, right, the Riding Park currently

22 is not under an enforcement order by the Army Corps

23 of Engineers with respect to the creek bank, correct?

24      A   That's correct.  Or the State or California

25 Fish and Wildlife.
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1      Q   Correct.

2          So with respect to these engineering studies

3 that are being performed, what is the City's

4 understanding as to why it is undertaking this

5 process?

6      A   In evaluating the 2010/2011 storm response

7 and the records available and in consultation with

8 the regulatory agency including Fish and Wildlife and

9 the Army Corps of Engineers, it appears that the work

10 should have been done under a potential emergency

11 permit which was not obtained.  There's express

12 concern that this is a condition that needs to be

13 resolved, so undertaking a scope of work to resolve

14 an existing condition.

15      Q   Has there been any discussion as part of

16 this process of coming up with options for addressing

17 the observed sloughing at the creek bank as far as

18 whether any of the sloughing was deposited from the

19 creek itself or the observation are due to deposits

20 from the creek itself?

21      MR. BENJAMIN:  Object to the form.  Compound,

22 vague.

23      THE WITNESS:  I apologize, I don't understand

24 what you're asking.

25 BY MS. NOVAK:
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1      Q   Does the City have an understanding as to

2 whether it is being asked to examine whether it needs

3 to remove material from the creek bank that actually

4 was deposited from the creek itself?

5      A   No, that is not my understanding.  I don't

6 think that's the City's understanding of the request.

7 It's to address fill that might have occurred in

8 2010, 2011.

9      Q   Has the Army Corps of Engineers indicated

10 whether -- as far as the City is aware that it was

11 notified of the emergency repair work done by

12 Blenheim in this 2010/2011 timeframe?

13      A   For the slope area, no.

14      Q   Meaning the Army Corps hasn't indicated --

15      A   No, they have not indicated.

16      Q   Have they been asked whether they had notice

17 of the work before it occurred?

18      A   I'm not aware of any record asking them

19 that.  I don't know.  I have not asked them in my

20 current role as project manager.  I'm not aware of

21 any records having reviewed them as the City

22 representative that they were notified.

23      Q   Does the City have an understanding as to

24 whether the Army Corps is taking the position that it

25 did not receive notice of this emergency work back in
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1 the 2010/2011 timeframe?

2      A   I'm not aware of any final information by

3 the Army Corps either way.

4      Q   Has the City asked the Army Corps of

5 Engineers to look through its records to determine

6 what record it may have had from this timeframe when

7 the work was performed by Blenheim?

8      A   Not that I'm aware of.  The City has

9 consulted with the Army Corps regarding options for

10 repair of and remediation or stabilization of the

11 slope, but I'm not aware of any request for prior

12 records.

13      Q   I guess the same with the Department of Fish

14 and Wildlife.

15          Does the City have an understanding as to

16 whether Fish and Wildlife is taking the position that

17 they were unaware of Blenheim's work with respect to

18 the 2010/2011 storm?

19      A   Their email from Erica Ryan which was

20 San Diego Water Board, I believe, references a

21 California Fish and Wildlife, and in my consultation

22 discussion with Kevin Hupf and Warden reviewed the

23 property.  They did not give any indication they were

24 aware or noticed anything regarding work.

25      Q   You have not seen any written notice to
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1 Fish and Wildlife?

2      A   I have not seen any written notice.

3      Q   Similarly, has the City seen any written

4 notice that was given to the Army Corps of Engineers

5 for the work that Blenheim did in 2010/2011?

6      A   No.

7      Q   Has the City seen any written notice from

8 Blenheim to the San Diego Water Board with respect to

9 that emergency work?

10      A   In 2010 and 2011?

11      Q   Correct.

12      A   No.

13      Q   And similarly has the City seen any

14 indication that it provided written notice to any of

15 these agencies back in 2010/2011?

16      MR. BENJAMIN:  Object to the form.

17      THE WITNESS:  The City included the repair work

18 along both the Arizona Crossing, and I think the

19 creek edge in our emergency modification that was

20 part of a county wide emergency notification that I

21 think ultimately might have gone federal.

22          I'd have to review the records to make sure,

23 but we did include the Riding Park and Arizona

24 Crossing in our storm response emergency filings.

25 BY MS. NOVAK:
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1      Q   Does that mean that when the damage occurred

2 as a result of the storm, the City advised that it

3 had an emergency situation on its hands related to

4 the damage that had occurred?

5      A   The City provided a report of the damage

6 citywide and the Riding Park was one of the areas

7 identified as having been damaged due to the

8 2010/2011 storm season.

9      Q   So this was damage due to the storm?

10      A   And I believe note to FEMA for emergency

11 support.

12      Q   Was that a notification for any work the

13 City intended to do as a result of the damage?

14      A   In reviewing the records, I don't believe

15 that's the case.  It's just an indication of the

16 damage.

17      MS. NOVAK:  Okay.  I think we are up to --

18          I'm marking as Exhibit 33 --

19          (Plaintiff's Exhibit 33 was marked

20      for identification and is attached

21      hereto.)

22 BY MS. NOVAK:

23      Q   Mr. View, I'll ask you to do the same drill,

24 please take a look at the document and let me know

25 when you are ready to proceed.
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1      A   I've read the document.

2      Q   Okay.  Have you seen this before?

3      A   I do not recall seeing this document before.

4      Q   Are you familiar with the name Bill Ramsey?

5      A   Yes.

6      Q   And what is your understanding of who Bill

7 Ramsey is?

8      A   Former City employee in the planning and

9 building out development services department.  He was

10 an assistant director I believe was his last

11 position.

12      Q   Is Mr. Ramsey still with the City?

13          I think the answer is no.

14      A   That's correct.

15      Q   You said "former."

16          When did Mr. Ramsey leave the City's employ,

17 to your knowledge?

18      A   Spring of 2014.

19      Q   There are a number of --

20          There are two other people on the email

21 chain cc'd granttaylor@sanjuancapistrano.org.

22          Do you know who Mr. Taylor is?

23      A   He's the former director of development

24 services for the City of San Juan Capistrano.

25      Q   Do you know when Mr. Taylor left the City?
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1      A   Prior to 2014, but I don't know when.

2      Q   What about D. Contreras?

3      A   He is a planner with the City of San Juan

4 Capistrano.

5      Q   Does that mean he is still with the City of

6 San Juan Capistrano?

7      A   That's correct.  He's a current employee.

8      Q   Do you know who Renee Ritchie is?

9      A   She's a resident of the City and has been on

10 commissions for the City.  I'm not sure how many.

11      Q   What I'm primarily interested in with

12 respect to this document, it is dated March 8, 2012,

13 and appears to discuss work being done at the Arizona

14 Crossing by the City.

15          Do both of those sound correct?

16      MR. BENJAMIN:  Object to the form and

17 characterization of this document.

18      THE WITNESS:  It's not addressing the Arizona

19 Crossing specifically.

20 BY MS. NOVAK:

21      Q   Okay.  Do you agree that it's dated March 8,

22 2012, at least at the top?

23      A   Yes.

24      Q   Okay.  And if I can direct your attention to

25 the second paragraph, the one that begins with "I
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1 spoke with Cindy"?

2      A   Yes.

3      Q   The third sentence reads "Once the City

4 council has approved the plan and we have working

5 drawings, The Oaks will be able to pull the necessary

6 permits to complete the improvements.  The utilities

7 department is working on securing resource agency,

8 ACOE, CDFG, SDRWQCB, approval of the Arizona

9 Crossing."

10          Do you have an understanding as to what

11 approvals of the Arizona Crossing are being referred

12 to here as of March 2012?

13      A   Specifically the California Fish and

14 Wildlife approval of the permit, and based on this

15 email and my record of the other files and talking to

16 staff, consultation with the other agencies.

17      Q   Is it fair to say that as of March 8, 2012,

18 the City had not yet completed the work that was

19 ultimately performed pursuant to the Fish and

20 Wildlife permit?

21      A   Completed, that's correct.  Yes.

22      Q   And had the City at that point in time

23 applied for a permit with the department of Fish and

24 Wildlife, to your knowledge?

25      A   I would have to --
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1          I know we were applying at this time.  I'd

2 have to read the permit to see.  It's approximately

3 the same time.

4      Q   Not a trick question.  I'll show it to you

5 in a sec.

6          Who is The Oaks?

7      A   It's a --

8          It has several different entities.  In the

9 context of this, I believe they're referring to the

10 adjacent property owner and operator of an

11 equestrian facility that shares a property line with

12 what is now Reata Park.

13      Q   So as of this email, is it your

14 understanding that it does not refer to an operator

15 of the Riding Park?

16      A   That is correct.

17      Q   And with respect to lines I read regarding

18 the utilities department and the resources agencies,

19 do you have an understanding as to what each of these

20 acronyms stands for?

21      A   Yes.

22      Q   And who is being referred to by way of these

23 acronyms?

24      A   The Army Corps of Engineers which presumably

25 is the United States Army Corps of Engineers,
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1 California Department of Fish and Game, now Fish and

2 Wildlife, and the San Diego Regional Water Quality

3 Control Board.

4      Q   Does it appear that Mr. Ramsey is suggesting

5 that the City's utilities department is working with

6 these agencies with respect to the Arizona Crossing?

7      A   Yes.

8      Q   Have you seen any documentation within the

9 City's files of the work that may have been done to

10 secure the San Diego Water Board's approval of work

11 at the Arizona Crossing?

12      A   The documents I recall in the file have to

13 do with the California Department of Fish and Game.

14 I believe the San Diego Water Board was copied on

15 some of them.  I have to read them again to see.

16 That's my recollection.

17      Q   Are you aware of any direct communications

18 between the City and the San Diego Regional Water

19 Board that are part of the City files?

20      MR. BENJAMIN:  Object to the form.

21      THE WITNESS:  Without reviewing the records,

22 no, I'm not aware.

23 BY MS. NOVAK:

24      Q   Did the City ultimately retain --

25          Did the City ultimately obtain the San Diego
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1 Water Board's written approval to perform work at the

2 Arizona Crossing in 2012?

3      A   I have not reviewed a record that indicates

4 that.

5          As the City representative, I have reviewed

6 the records and can assert that we have the

7 California Department of Fish and Game approval.

8 That's the only approval I'm aware of for the work.

9      MS. NOVAK:  I'm going to mark as Exhibit 34 a

10 one-page document.

11          (Plaintiff's Exhibit 34 was marked

12      for identification and is attached

13      hereto.)

14 BY MS. NOVAK:

15      Q   Let me know when you're ready.

16      A   Yes, I'm ready.

17      Q   Have you seen this document before?

18      A   Yes.

19      Q   And in what context have you seen this

20 document?

21      A   Reviewing our records for the Army Corps of

22 Engineers and Coastkeeper regarding the Arizona

23 Crossing.

24      Q   And does this appear to be an email from

25 Laura Eisenberg to West Curry of the City?
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1      A   Yes.

2      Q   Again, this is the same Laura Eisenberg that

3 we discussed who is at the reserve and would be

4 consulted as part of the City's work at the Arizona

5 Crossing, correct?

6      A   Yes.

7      Q   And we also see cc'd Grant Taylor and

8 David Contreras who were also cc'd on the last email,

9 correct?

10      A   Yes.

11      Q   Who is Keith Van Der Maaten?

12      A   He is the former public works utilities

13 director for the City of San Juan Capistrano.

14      Q   He is somebody that you testified about

15 earlier in this deposition, correct, as you were

16 trying to recall his name?

17      A   Yes, that's correct.

18      Q   Who is Richard Broming?

19      A   He is an employee of the Rancho Mission

20 Viejo Company.

21      Q   Is he still an employee of the Rancho

22 Mission Viejo Company, to your knowledge?

23      A   To my knowledge, yes.

24      Q   Who is Brad Gates?

25      A   He is a resident of the City of San Juan

186

1 Capistrano and active in civic affairs.

2      Q   Did he have any position with the City in

3 2012, to your knowledge?

4      A   Not with the City, to my knowledge, no.

5      Q   Did he have any other position that would

6 require him to be coordinating with the City with

7 respect to the Arizona Crossing work?

8      A   He was, and I believe still is active with

9 the San Juan Capistrano open space foundation, a

10 private non-profit, who built Reata Park and

11 dedicated it to the City.  I do not know whether they

12 specifically engaged in the Arizona Crossing work or

13 not.

14          Reading the previous email, there was at

15 least discussion, but I don't know if they had any

16 role, per se, in the Arizona Crossing.

17      Q   Have you had a chance to look through the

18 body of this email?

19      A   Yes, I have.

20      Q   Does this email appear to discuss the work

21 that the City ultimately performed at the Arizona

22 Crossing with respect to the Fish and Wildlife

23 permit?

24      A   It discusses work.  Based on the body of

25 this document, I can't say whether it discussed the
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1 work ultimately done or not.

2      Q   Does it seem to suggest that the City is in

3 the process of applying to Fish and Wildlife for a

4 permit to perform work at the Arizona Crossing?

5      A   Yes.

6      Q   And so is it safe to say as of March 9,

7 2012, the City had not yet completed the project it

8 ultimately performed under that permit?

9      A   Yes.

10      Q   The third sentence of that first

11 paragraph reads "Marilyn indicated that the initial

12 contact made with CDFG discussed clean out of the

13 culverts.  However, the plans that were submitted

14 showed adding culverts.  Therefore, CDFG requested

15 the application.  I recommend the City contact CDFG

16 to clarify the scope of the work proposed."

17          Is that consistent with your understanding

18 of the scope of the project and whether it changed

19 over time?

20      A   It's two different questions.

21      Q   Okay.

22      A   So to the first one, it's as described is my

23 understanding of the initial scope of the project as

24 described previously, and based on all the records

25 available and talking to staff, the scope did change
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1 over time.

2      Q   Was the initial scope of the project to

3 clean up debris from the Arizona Crossing and clean

4 sediment out of the culverts and vegetation from the

5 culverts?

6      A   Yes, I think as described in the previous

7 email from West Curry and Jerry King.

8      Q   At then some point in time the City

9 considered whether it should be adding culverts to

10 the Arizona Crossing as well?

11      A   Based on my review of the records and

12 representing the City, yes, we considered adding

13 additional culverts.

14      Q   The next paragraph reads "Note that the ACOE

15 made a determination that no ACOE permit would be

16 required based on a project description of culvert

17 clean-outs.  If, in fact, the City proposes to add

18 culverts, the ACOE would likely make a different

19 determination."

20          What is the City's understanding of the

21 advice they were being given that paragraph?

22      A   That Ms. Eisenberg apparently had had some

23 discussions with the Army Corps of Engineers

24 regarding the project and that their understanding of

25 the scope was different than what the scope might
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1 ultimately be and may or may not change the Army

2 Corps' determination.

3      Q   Did the City explore with the Army Corps of

4 Engineers whether that change in scope of work would

5 impose a permit requirement on the project?

6      A   I reviewed the records as the City

7 representative.  I don't see any indication of a

8 written consultation.  Based on practices, I would

9 expect Mr. Curry had consulted with the Army Corps of

10 Engineers, but I can't find any documentation to

11 assert that.

12      Q   Similarly, do you see any documentation

13 within the City's files as to whether the Army Corps

14 of Engineers provided written authorization to go

15 ahead and proceed with the work?

16      A   I did not see a record either of

17 authorization or objection.

18      Q   Did you see a written permit application

19 from the City to the Army Corps of Engineers for any

20 work at the Arizona Crossing that would involve

21 adding culverts?

22      A   No, I did not see any record of that.  As

23 the City representative, I don't believe a permit was

24 applied for or obtained.

25      MS. NOVAK:  So next document, Exhibit 35.
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1          (Plaintiff's Exhibit 35 was marked

2      for identification and is attached

3      hereto.)

4 BY MS. NOVAK:

5      Q   And when you are ready, Mr. View, let me

6 know, and I'll ask some questions.

7      A   Okay.  I'm ready.

8      Q   Are you familiar with this document?

9      A   No, I am not familiar with this document.

10      Q   Have you ever seen it before?

11      A   I do not recall seeing this document before.

12      Q   Are you familiar with the name William W.

13 Curry?

14      A   Yes.

15      Q   And if I take you to the last page, can you

16 tell me if you recognize the name of the person who

17 certified this document?

18      A   Yes.  Mr. Van Der Maaten that we spoke about

19 earlier, he's director of public works and utilities.

20      Q   To your knowledge, was Mr. Van Der Maaten

21 authorized to be able to apply for a permit to Fish

22 and Game on the City's behalf?

23      A   Yes.

24      Q   Do you have any reason as the City's

25 representative to believe that Mr. Van Der Maaten did

191

1 not himself certify this document?

2      A   No, I didn't.

3      Q   Do you have any reason to doubt as the

4 City's representative that this is Mr. Curry's

5 notification of lake or stream bed alteration to the

6 department of Fish and Game that you have been

7 discussing receiving the permit from?

8      A   I don't have any reason to think that's the

9 case.  I have to say I've seen so many documents.  I

10 may have seen it.  I just don't recall specifically

11 seeing it.

12      Q   You and me both, Mr. View.  There are a lot

13 of documents here.

14          I'm going to direct you to what is listed as

15 page 5 of 9 of this document.  There's a box,

16 number 10, project description.

17          Do you see that?

18      A   Yes.

19      Q   Okay.  It appears to be basically three

20 handwritten paragraphs, the second of which starts

21 "A drawing has been attached."

22          Do you see that?

23      A   Yes.

24      Q   I'm going to read you the next sentence.

25          "The work will remove all obstructions from
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1 in front and from inside of the existing steel

2 culverts, replace the soil that was removed by the

3 storm event using local native materials and install

4 one new section of culvert as noted on the drawings."

5          Is it your understanding that this was the

6 changed scope of work that the City was proposing to

7 perform for which it ultimately received a permit

8 from Fish and Game?

9      A   Yes.

10      Q   And then the last paragraph it states "The

11 City will plant new willow trees along the bank to

12 help stabilize soil from addition erosion."

13          Do you have an understanding as to whether

14 the City, in fact, did plant any vegetation in

15 San Juan Creek as part of its repairs to the Arizona

16 Crossing performed pursuant to the Fish and Game

17 permit?

18      A   Yes.  My understanding is Glenn Lukos was

19 retained by the City to oversee a native plant

20 material planting program that is still ongoing.

21      Q   Was this vegetation planted near the

22 Arizona Crossing?

23      A   I'd have to review the plan.  It's my

24 understanding there was both some off-site mitigation

25 as well as in proximity of the crossing.
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1      Q   That's exactly what my follow-up question

2 was going to be.

3          There was some off-site mitigation

4 planting performed as part of this project as well,

5 correct?

6      A   Yes.

7      Q   Was there on-site vegetation planted in

8 San Juan Creek in the area of the Arizona Crossing as

9 well?

10      A   Based on review of the records and just

11 talking to staff when I was out there, my

12 understanding was yes.  Some of those materials were

13 planted at the time the crossing repair occurred.

14      Q   Do you know whether any vegetation was

15 removed as part of the Arizona Crossing work

16 performed under the fish and game permit?

17      A   It's described in the scope of work and

18 based on staff.  I assume it was in the description

19 of what staff said.

20          My record would be as City representative,

21 yes, I assume vegetation was removed.

22      MS. NOVAK:  We're rolling now.

23          Next exhibit.

24          (Plaintiff's Exhibit 36 was marked

25      for identification and is attached
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1      hereto.)

2 BY MS. NOVAK:

3      Q   Take a few minutes and review the document

4 and let me know when you're ready.

5      A   I've reviewed the document.

6      Q   Are you familiar with this document?

7      A   Yes, I am.

8      Q   How are familiar with it?

9      A   I've seen this document in preparation of

10 our records for consultation with the -- I'm sorry,

11 response to Army Corps of Engineers and Coastkeeper's

12 litigation.

13      Q   What do you understand this document to be?

14      A   This document is a correspondence between

15 the California then Department of Fish and Game and

16 the City, Mr. William Curry, for a permit to repair

17 the Arizona Crossing.

18      Q   Does it appear from this correspondence that

19 by this point the Department of Fish and Game at that

20 time has received a request from the City to allow it

21 to go forward with work at the Arizona Crossing?

22      A   Yes.

23      Q   And then attached to the letter is a

24 document that appears to be called "Stream bed

25 alteration agreement."
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1          Do you see that?

2      A   Yes.

3      Q   Is it your understanding that this was

4 issued to the City to allow it to proceed with the

5 work it was proposing at the Arizona Crossing?

6      A   Yes.  That's my understanding.

7      Q   When you've been referring to a permit, is

8 this what you've been talking about?

9      A   Yes, this is what I would describe as a

10 permit.

11      Q   Okay.  I'm going to direct you to the first

12 page of the stream bed alteration agreement under the

13 heading at the bottom "Project Description."

14      A   Yes.

15      Q   The sentence that's going to spill over from

16 this page begins "The project will remove the

17 sediment and debris from the existing culverts with

18 the use of a vacuum truck located outside of the

19 stream."  I'm going to stop there.

20          What is your understanding about why the

21 vacuum truck would have to be located outside of the

22 stream?

23      A   I'm not sure I'm answering your question --

24 I don't know what you're asking.

25      Q   Do you know whether or not there was a
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1 requirement that any truck stay out of the stream as

2 part of the City's repair work?

3      A   I have not seen anything specifically

4 directing that that I've read.  I know that's a

5 general practice for permits from the regulatory

6 agencies to avoid any equipment in the stream; so

7 that would be my expectation.

8      Q   So you would expect that if the City was

9 going to conduct any repair work at the Arizona

10 Crossing, it would have restrictions on the use of

11 heavy equipment within the stream itself?

12      A   It would have restrictions or specific

13 approval to do so.

14      Q   And in this situation do you know if the

15 City had any specific approval that would allow it to

16 bring heavy equipment into the stream?

17      A   I have not seen any records to indicate

18 that.

19      Q   If I continue on with what I was reading,

20 the stream bed alteration agreement goes on, "The

21 project also included the installation of one

22 additional 24-inch culvert, additional ungrouted

23 riprap slope protection, and road material fill

24 totalling approximately 3000 cubic yards.  This will

25 restore the crossing to the condition before a
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1 2010 storm caused damage to the crossing.  The

2 crossing will be maintained to allow for pedestrian,

3 equestrian, and bicycle traffic."

4          Is this consistent with your understanding

5 of the work that was performed pursuant to the

6 agreement?

7      A   Yes.

8      Q   And is this consistent with your

9 understanding that the purpose of the work being

10 performed was to restore the crossing to the

11 condition the Arizona Crossing was in before the

12 storm wiped it out?

13      A   Yes.

14      Q   And that the purpose of restoring the

15 Arizona Crossing would be to allow pedestrian,

16 equestrian, and bicycle traffic to use the Arizona

17 Crossing?

18      A   Yes.

19      Q   Are you aware of any other uses that the

20 City wanted to restore the Arizona Crossing for?

21      A   No, I'm not aware of any person that are in

22 the records that represented the City.

23      Q   Before we move off of that, do you have an

24 understanding of what ungrouted riprap slope

25 protection means?
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1      A   I have a non-engineer's general

2 understanding.

3      Q   And a geographer's understanding?  That's

4 what I would have too.

5      A   Yes.

6      Q   What's your understanding?

7      A   It's illustrated in this prior photo I was

8 referring to.  It's generally concrete material put

9 on top of a soil area to maintain stability.

10      Q   And by "ungrouted," does that mean there's

11 nothing added to the material to bind it together?

12 Is that your understanding?

13      A   My understanding is it's --

14          I would not to speculate on that.  That's

15 beyond what I would want to say I have an

16 understanding on.

17      Q   Is there somebody within the City who would

18 have a better understanding of what work the City was

19 proposing to do as part of the stream bed alteration

20 agreement and whether it might include a binding

21 agent within the riprap?

22      A   I don't know.  As a general rule, engineers

23 might have a better understanding.  But for this

24 project specifically, I don't know if anyone would

25 have a better understanding than what's described
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1 here.

2      Q   Have you talked to any of the people who are

3 currently still employed with the City who were also

4 employed with the City and referenced in the emails

5 we've discussed?

6      MR. BENJAMIN:  Object to the form.  Vague.

7      THE WITNESS:  David Contreras.  He's the only

8 one I believe anymore that's on staff.  He's the only

9 one I recall talking to that's still on staff.

10 BY MS. NOVAK:

11      Q   Did Mr. Contreras have any recollection of

12 the work that had been performed at the Arizona

13 Crossing pursuant to the stream bed alteration

14 agreement?

15      A   Yes, generally as described.  I said "Do you

16 recall the work being," and he said generally he

17 recalls the work being at the time.

18      Q   And, of course, in preparing for this

19 deposition, have you reviewed the documents in the

20 City files and have you also then spoken with

21 Mr. Contreras about his recollection?

22      A   Yes.

23      Q   I'm going to direct you to page 5 of 15 of

24 the stream bed alteration agreement.

25          Halfway down the page is a paragraph
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1 numbered 2-10.

2          Do you see that?

3      A   Yes.

4      Q   It begins "Fill length, width, and height

5 dimensions shall not exceed those of the original

6 design/installation or the original

7 naturally-occurring topography, contour, and

8 elevation."

9          Is it your understanding that the City was

10 complying with these restrictions on the fill,

11 length, width, and height dimensions?

12      A   Yes, that is my understanding.

13      Q   The last sentence states "Except as

14 otherwise specified on this agreement, fill

15 construction materials other than on-site alluvium

16 and shall consist of clean silt-free gravel or river

17 rock."

18          Is it your understanding that the City

19 complied with this request as far as the materials

20 that could make up the fill?

21      A   Yes.  It's my understanding they complied

22 with all requirements of the permit including this.

23      Q   Okay.  The next section is number 2- --

24 excuse me.  2.11.  It reads "Rock that was part of

25 the original Arizona Crossing has been relocated
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1 downstream by various events.  Rock for slope

2 protection may be reused from the stream channel

3 provided that rock removal does not increase erosion

4 of the stream's channel, bed, or banks or cause an

5 interference to the free passage of fish."

6          Do you understand that the City was being

7 advised it could reuse rock from the original Arizona

8 Crossing?

9      A   Based on the materials I've read, yes.

10 That was not within the scope of my discussions with

11 David.

12      Q   And does the City have an understanding as

13 to whether material from the original Arizona

14 Crossing was reused as part of its 2012 work pursuant

15 to this stream bed alteration agreement?

16      A   Without reviewing the plans, I do not have

17 that understanding as the City representative.

18      Q   I'm going to direct you down to 2.13 which

19 reads "Concrete pieces shall not be relocated and

20 reused as part of this agreement.  If any of the

21 existing concrete is washed downstream as a result of

22 a storm event, it shall be removed from the stream

23 complying with all other terms and measures of this

24 agreement and disposed of in a legal manner.  The

25 crossing shall then be restored with ungrouted riprap
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1 engineered to withstand large storm events."

2          Given your understanding that the City

3 complied with all terms of the stream bed alteration

4 agreement, is it the City's understanding that it did

5 not use any concrete with respect to the rebuilding

6 of the Arizona Crossing in 2012?

7      A   It didn't reuse materials from the existing

8 concrete, correct.

9      Q   Is it your understanding that the City used

10 any concrete in the rebuild of the Arizona Crossing

11 in 2012 pursuant to this stream bed alteration

12 agreement?

13      A   No, but this specific section is about

14 existing concrete.

15      Q   Do you have an understanding one way or the

16 other as far as what materials were ultimately used

17 in the rebuild of the Arizona Crossing pursuant to

18 the stream bed alteration agreement?

19      A   I haven't read this document.  I can go back

20 and read it again if you'd like.  I have to read the

21 description, but yes.

22      Q   As you sit here today --

23      A   Yes.

24      Q   Okay.  Did the City, in fact, end up needing

25 to dispose of any material from the original Arizona

203

1 Crossing as part of its project under this stream bed

2 alteration agreement?

3      A   Based on the records and the permit

4 requirements, I would think the City did.  I don't

5 have any record of a disposal slip to the landfill,

6 for example, in the application.

7          But based on the direction in the permit

8 or -- I'm sorry, the alteration agreement and my

9 understanding from staff is yes, the materials were

10 removed off site.

11      Q   We've been going about an hour I think.  Do

12 you need a break?

13      A   I'm good.

14      Q   Okay.  We'll keep going for a little bit

15 then.

16          Have you, in the course of reviewing the

17 City's files with respect to the Arizona Crossing,

18 come across any invoices for the disposal of any

19 material taken out of the creek from the original

20 Arizona Crossing?

21      A   I do not recall seeing any invoices for

22 that.

23      Q   Do you recall whether the City obtained any

24 bids from vendors who could remove remnants of the

25 original Arizona Crossing and dispose of it pursuant
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1 to this stream bed alteration agreement?

2      A   I didn't look for those records; so I don't

3 recall.  I didn't see them, but I didn't look for

4 them.

5      Q   Have you seen invoices within the record for

6 vendors who did perform the work pursuant to the

7 stream bed alteration agreement?

8      A   No.

9      Q   Do you know which vendor did perform the

10 work?

11      A   No, I have to review --

12          I did when I looked at the initial plans,

13 but it's been months since I looked at them.  I'd

14 have to look at them again.

15          I remember Glenn Lukos because they do a lot

16 of the work in the environmental studies.

17      Q   But they were not the vendor who did the

18 work at the Arizona Crossing?

19      A   No, they did their habitat restoration work.

20      Q   Are they the ones who planted the vegetation

21 as part of the mitigation?

22      A   Yes.

23      Q   Were they also trying to ensure that the

24 work performed did not damage or harm any fish or

25 their habitat?
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1      A   That's my understanding that's within their

2 scope, yes.

3      Q   Before we finish up with this document, just

4 a couple more things.  2.14 states "No additional

5 concrete.  No concrete shall be placed in the stream

6 as part of this agreement."

7          Again, it's the City's understanding that it

8 did comply with whatever requirements were in this

9 agreement, correct?

10      A   Yes.

11      Q   And then on the next page, 2.21 and the

12 requirement titled "Clean materials.  Any temporary

13 damn or other artificial obstruction constructed

14 shall only be built from materials such as clean

15 gravel which will cause little or no siltation and

16 shall be approved by the DFG prior construction."

17          Do you know whether it became necessary to

18 obtain Fish and Game's approval for any temporary dam

19 or obstruction?

20      A   I don't know and in discussing with David,

21 it didn't come up.

22      MS. NOVAK:  Okay.  Exhibit 37.

23          (Plaintiff's Exhibit 37 was marked

24      for identification and is attached

25      hereto.)
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1      THE WITNESS:  I've read the document.

2 BY MS. NOVAK:

3      Q   All right.  Have you seen this document

4 before?

5      A   This one I'm going to give I might have to.

6 It seems familiar, but I'm not absolutely certain.

7      Q   Do you understand W. Curry, West Curry, to

8 be the same gentleman we've been discussing with

9 respect to some of these other emails involving the

10 Arizona Crossing project?

11      A   Yes.

12      Q   And similarly Kevin Hupf is the gentleman at

13 Department of Fish and Game at that time --

14      A   Yes.

15      Q   -- that we've been discussing?

16          This email is dated November 2, 2012.  Do

17 you understand it to be purporting to notify the

18 Department of Fish and Game that the City is about to

19 start work on the Arizona Crossing pursuant to the

20 stream bed alteration agreement?

21      A   Yes.

22      Q   So as of November 2, 2012, the City had not

23 yet performed the work pursuant to the agreement?

24      A   Pursuant to the agreement, right.  That's my

25 understanding, correct.
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1      Q   And in the course of your review of the

2 City's files, have you seen any other similar emails

3 between the City and the Army Corps of Engineers, for

4 example, notifying the Army Corps that work was about

5 to begin?

6      A   No.

7      Q   In the course of your review of the files,

8 have you seen any similar email indicating the City

9 was notifying the San Diego Water Board that it was

10 about to begin work at the Arizona Crossing?

11      A   I do not recall seeing any notification to

12 the water board in the files.

13      Q   Do you have an understanding about how long

14 it took to complete the work pursuant to the stream

15 bed alteration agreement?

16      A   I'd have to go back.  I don't off the top of

17 my head.  I did when I reviewed the records, but I

18 have to review the records to confirm.

19      MS. NOVAK:  I will mark as the next Exhibit 38.

20          (Plaintiff's Exhibit 38 was marked

21      for identification and is attached

22      hereto.)

23      THE WITNESS:  I've reviewed the document.

24 BY MS. NOVAK:

25      Q   Have you seen it before?
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1      A   I do not recall seeing this document before.

2      Q   Have you seen press releases that have been

3 issued by the City of San Juan Capistrano over the

4 course of your employment with the City?

5      A   Generally press releases?

6      Q   Uh-huh.

7      A   Yes.

8      Q   Does this appear to be a press release?

9      A   It appears it could be.  I was not with the

10 City in 2012; so I would only see press releases

11 since 2014.

12          It's similar.  They all vary a little but

13 it's similar, yes.

14      Q   Does it appear to be correspondence directed

15 to any one particular party?

16      A   That's correct.

17      Q   It's titled "Arizona Crossing Repair

18 Project," right?

19      A   Yes.

20      Q   And the first sentence states "The

21 reconstruction of the City's Arizona Crossing is

22 currently underway at this location."

23          Given that, is it consistent with the

24 previous email that we've looked at that work would

25 be ongoing at the Arizona Crossing in early November
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1 2012?

2      A   Same day.  Beginning of November 5, 2012.

3      Q   The next sentence states "The estimated time

4 for completion of this project is November 14, 2012."

5          Based on your discussions with Mr. Contreras

6 and your review of documents in the file, does that

7 sound consistent with about how long the project

8 might have taken and when it might have been

9 completed?

10      A   Yes, because the previous work had already

11 occurred on the property, on the crossing.

12      Q   Do I recall correctly, and please correct me

13 if I don't, that the storm that wiped out the Arizona

14 Crossing or washed out the Arizona Crossing occurred

15 in approximately December 2010 or January 2011?

16      A   That timeframe, yes.

17      Q   So is it fair to say that the work that the

18 City ultimately completed pursuant to the stream bed

19 alteration agreement was not completed until at least

20 a year-and-a-half after the event that washed out the

21 Arizona Crossing?

22      A   The work under the scope of the permit, yes,

23 that's correct.

24      Q   Before I leave this document, the second

25 paragraph indicates "The City Council of the City

210

1 San Juan Capistrano and the city manager have been

2 working with the California Department of Fish and

3 Game and the Army Corps of Engineers over the last

4 year-and-a-half to secure the required permitting

5 needed to allow for the necessary repairs to this

6 Arizona Crossing."

7          Do you have an understanding as to what role

8 the City Council who have played with respect to the

9 Arizona Crossing?

10      A   They --

11          And I don't recall seeing a record but

12 generally they approve the budgets.  They would have

13 approved the budget for the project.  They provide

14 general direction to the city manager, then provides

15 the staff work to be undertaken so in that context,

16 and in the City of San Juan Capistrano given the

17 Arizona Crossing was a high profile project, they

18 probably spoke about it publicly.

19          In reading this and one other document, I do

20 need to correct a response earlier if that's all

21 right.

22      Q   Sure.

23      A   Apparently the crossing was closed until

24 this time period.  Staff had told me.  I thought

25 there was some use of it, but there's two different
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1 documents saying it was closed.

2          So apparently it was closed until this time

3 period.  That was a misunderstanding on my part.

4      Q   So based on what we've been reviewing and

5 what you're reading in Exhibit 38, it does appear

6 that from the washout of the Arizona Crossing in

7 approximately December 2010, January 2011 until the

8 time it was repaired under the stream bed alteration

9 agreement, it was not usable?

10      A   Correct.

11      Q   Would the City Council ordinarily serve as

12 liaisons of the City to, say, the California

13 department of Fish and Game and Army Corps of

14 Engineers in this context?

15      A   Directly no.  I don't think that's what this

16 represents in terms of a typical PR saying they

17 provided the direction and staff would have been the

18 direct liaisons to the work.

19      Q   Would you expect that whatever staff members

20 were involved in this stream bed alteration agreement

21 project would have had a chance to review this

22 document if it did, in fact, get released to the

23 public or the press?  Would that be City practice?

24      A   City practice in my time of work with the

25 City, yes, you would have involved -- the staff would
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1 have been involved, but I wasn't here in 2012.

2      Q   Again at the bottom we see reference to

3 Mr. Van Der Maaten and Mr. Curry who we've already

4 discussed, correct?

5      A   Yes.

6      Q   They are two individuals who have been

7 associated on these emails with the Arizona Crossing

8 construction, correct?

9      A   Yes.

10      Q   If those individuals or the City were

11 working with the regional water board in addition to

12 the Department of Fish and Game and the Army Corps of

13 Engineers, would we expect that agency to be included

14 as well?

15      MR. BENJAMIN:  Object to the form.  Calls for

16 speculation.

17      THE WITNESS:  I don't know if I can answer

18 that.  You asked me to --

19          I don't know if they would have or not.

20 BY MS. NOVAK:

21      Q   Okay.

22      A   The context would be if they didn't think

23 they needed -- they might have talked to them if

24 there was no permitting process.  They might not have

25 included them.  If they didn't think they were a
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1 critical entity, they might not have included them.

2      Q   So from this document we can't tell whether

3 the water board was part of the process or played a

4 minor role in the process or wasn't part of the

5 process at all?

6      A   Correct.

7      MS. NOVAK:  We're going to mark as Exhibit 39.

8          (Plaintiff's Exhibit 39 was marked

9      for identification and is attached

10      hereto.)

11      THE WITNESS:  I've reviewed this document.

12 BY MS. NOVAK:

13      Q   Are you familiar with this document?

14      A   I don't specifically recall reading it.  I'm

15 familiar with many of the characterizations of it but

16 they might have been from other documents.

17      Q   Does this purport to be or appear to be an

18 email from West Curry to other individuals associated

19 with the City?

20      A   Yes.

21      Q   Who is David Hubler?

22      A   He was a maintenance --

23          I believe he was a supervisor for the City

24 of San Juan Capistrano.

25      Q   Do you recognize the name Jim Ross?
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1      A   Yes.  He was a contract employee, I believe,

2 acting as city engineer at that time.

3      Q   Okay.  And these are individuals, at least

4 Mr. Curry and Mr. Van Der Maaten, that we've been

5 discussing already in the context of the City's work

6 at the Arizona Crossing, correct?

7      A   Yes.

8      Q   And the first line of this email states "The

9 utilities department has completed repairs to the

10 Arizona Crossing."

11          So is that consistent with the estimates

12 we've seen that the work was performed in about

13 November 2012?

14      A   Yes.

15      Q   I'm going to send you down to the second

16 paragraph.  "I bring up the reserves requirements

17 because during my inspection of the site this

18 afternoon I discovered that cars and trucks have been

19 using this crossing since it was opened for this

20 weekend's equestrian event.  This is in clear

21 violation of our agreement and action needs to be

22 taken immediately."

23          Is that statement regarding the fact that

24 cars and trucks may have been used in the crossing

25 being in violation of the agreement consistent with
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1 your understanding of the allowable uses of the

2 Arizona Crossing?

3      MR. BENJAMIN:  Object to the form.  Vague.

4      THE WITNESS:  Yes.  If, in fact, cars and

5 trucks were using the crossing, that would be

6 inconsistent with the scope of the agreement for the

7 Arizona Crossing with The Reserve.

8 BY MS. NOVAK:

9      Q   So, again, with respect to the understanding

10 as to the agreement with The Reserve, the City could

11 not, for example, take cars and trucks from the Reata

12 Park property and drive it across the Arizona

13 Crossing to the Riding Park, correct?

14      A   That is my understanding of this -- of the

15 agreement with The Reserve, correct.

16      Q   Are you aware of any reason why someone

17 would need to drive across the Arizona Crossing from

18 Reata Park over to the Riding Park?

19      MR. BENJAMIN:  Objection.  Calls for

20 speculation.

21 BY MS. NOVAK:

22      Q   Based on your observations at the Arizona

23 Crossing and familiarity with the properties.

24      A   Can you define --

25          I'm sorry.  You're saying what they need to.
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1 I don't know what you mean by "need to."

2      Q   Other than an emergency situation, just in

3 the ordinary day-to-day course of the City's

4 properties, are you aware of individuals needing to

5 drive across the Arizona Crossing from the Reata Park

6 side to the Riding Park side?

7      A   No.

8      Q   And is there a gate that would otherwise

9 prevent such vehicles from just driving from one

10 property to the other currently?

11      A   Currently there are gates on both sides of

12 the Arizona Crossing.  I believe one -- the one on

13 the Reata Park side was damaged during the 2017 --

14 '16/'17 storm, but we put something back up to block

15 it.

16      Q   I'm aware that you've used the term

17 "equestrian" uses for the Arizona Crossing.

18          What do you mean by that?

19      A   Horses.  There are riders.  It's part of

20 our trail system so riders can cross the Arizona

21 Crossing.

22      Q   Do people take horses from the Riding Park

23 and walk them over the Arizona Crossing as part of

24 the Riding Park's operations?

25      A   Not that I'm aware of, and it's not included
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1 in the scope.

2      Q   Are you aware of any other animals needing

3 to be taken from one side of the Arizona Crossing to

4 the other by way of the Arizona Crossing?

5      A   Can you define "need"?

6      Q   For a commercial purpose.

7      A   No.

8      Q   Are you aware of there being any commercial

9 purpose with respect to the -- any agricultural

10 activity on the Reata Park side that would need to be

11 taking crops from the Reata Park side over to the

12 Riding Park side?

13      A   I'm not aware of a need to do so.

14          Could it occur?  Yes.

15          Could there be benefit to doing so?  Yes,

16 but I don't know of a need to do so.

17      Q   Is it the City's understanding that such use

18 of the Arizona Crossing is allowable under the

19 management agreement to be driving crops from the

20 Reata Park side to the Riding Park side?

21      MR. BENJAMIN:  Object to the form.  Vague.

22      THE WITNESS:  By driving you mean using trucks

23 or gas --

24          I have to go back to the letter.

25 Petroleum-powered vehicles?
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1          No, that would be not consistent.

2      MR. BENJAMIN:  I'm sorry, you used "management

3 agreement."

4          Were you talking about the BFM/City

5 agreement or reserve agreement?

6      MS. NOVAK:  I apologize.

7      Q   Do you understand I was talking about the

8 reserve agreement with the City?

9      A   Yes.  Thanks for clarifying.

10      Q   Okay.  Thank you.  I want to be sure we are

11 talking about the same thing.

12          Does the City have any agreement with

13 Blenheim as far as putting restrictions on how the

14 Arizona Crossing may be used?

15      A   I'd have to review the management agreement.

16          I don't recall it specifically just on the

17 Arizona Crossing, but I'd have to review it to make

18 sure.

19      Q   Would the Riding Park, meaning Blenheim's

20 activities over there, be subject to the same

21 restrictions that the City is under with respect to

22 the Arizona Crossing, to your knowledge?

23      A   Yes.

24      Q   Okay.  Then I'm going to take you to the

25 next paragraph.  It begins with the words "In the
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1 course of making these repairs."  Again, forgive me

2 for reading.

3          "In the course of making these repairs,

4 certain conditions became apparent that can create

5 problems in the maintenance and operating of this

6 crossing.  During the repair work, a new 24-foot" --

7 or "inch CMP duct was installed as noted in the HMMP.

8 Additionally, while working to clean the eight

9 existing 48-inch CMP drains, two were found to have

10 deteriorated inverts.  Due to the deteriorated

11 condition of the pipe, a 40-foot section of the most

12 northerly drain was replaced with a new pipe which

13 left a section on the upstream inlet and in place.

14 This section needs to be replaced along with the

15 entire line immediately to the south of it due to the

16 condition of the invert."

17          So let's just piece it apart.  The first

18 sentence I read -- excuse me, the second sentence I

19 read referenced "a new 24-inch duct."

20          Is it your understanding that such a duct

21 was, in fact, installed at the Arizona Crossing

22 pursuant to the stream bed alteration agreement

23 project?

24      A   Yes.  CMP, I believe, is referring to

25 corrugated metal pipe which is what was used earlier
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1 in terms of the description.

2      Q   Can I just say "pipe"?

3      A   Sure.

4      Q   I'm not trying to trick you with plastic

5 versus corrugated metal.

6          The second sentence I want to refer you to

7 is "Additionally while working to clean the eight

8 existing 48-inch pipe drains, two were found to have

9 deteriorated inverts."

10          Does this mean that after the work had been

11 performed pursuant to the stream bed alteration

12 agreement, there were the eight existing pipes and

13 there had been a new one added to it making a total

14 of nine?

15      A   That is my understanding both in terms of

16 what this says and reading the earlier records

17 regarding the permit.

18      Q   There is a recommendation -- I'll take a

19 step back.

20          "Due to the deteriorated condition of the

21 pipe, a 40-foot section of the most northerly drain

22 was replaced with new pipe."

23          So is that in addition to the new pipe that

24 was added that a pipe was replaced, to your

25 knowledge?
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1      A   In reading this description, that would be

2 my assessment.  I didn't see that as part of the

3 scope.

4          I'd have to go back and review the plans.  I

5 don't recall that being the scope.

6      Q   Do we have any information within the

7 documents you've referred to in your searches to

8 suggest that this representation that one of the

9 pipes may have been replaced didn't, in fact, happen?

10          Have you seen such a thing?

11      A   No, I've not seen any --

12          I don't recall seeing a description about

13 replacement either way.

14      Q   Okay.  And at the northerly drain, the one

15 closest to Reata Park?

16      A   That's my understanding, yes.

17      Q   Is it your recollection that's the area

18 where the new pipe was added?

19      A   I'd have to be look at the plans again.

20      Q   I have the plans.  We'll look at them in a

21 minute.

22      A   It's been a while.  I apologize.

23      Q   That's okay.

24          The paragraph ends with the statement

25 "This section needs to be replaced along with the
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1 entire line immediately to the south due to the

2 condition at the invert."

3          Do you know whether any further work as

4 described in this recommendation was, in fact,

5 performed by the City?

6      A   I don't know.  In my research I don't recall

7 seeing anything that described additional work.

8      MR. BENJAMIN:  Just speak up a little bit.

9      THE WITNESS:  Yes.  Sorry.

10          It's getting late in the day.  Sorry.

11 BY MS. NOVAK:

12      Q   Would you like to take a quick five-minute

13 break?

14      A   Yeah, let me get some water.  It will maybe

15 help me speak up.

16      MS. NOVAK:  All right.  We'll go off the record.

17          (Recess taken from 3:05 p.m. to

18      3:14 p.m.)

19 BY MS. NOVAK:

20      Q   Mr. View, I'm going to show you another

21 document.  This will be Exhibit 40.

22          (Plaintiff's Exhibit 40 was marked

23      for identification and is attached

24      hereto.)

25 BY MS. NOVAK:
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1      Q   Please let me know when you've had a chance

2 to look at it.

3      A   Okay.

4      Q   All right.  Are you familiar with this

5 document?

6      A   I don't recall seeing it before, no.

7          Again, I'm going to qualify I've looked at

8 so many documents that I may.

9      Q   Given the designation at the bottom of

10 "SJC," I'll represent to you it's my understanding

11 that we received this from the City as part of a

12 document production.

13      A   Likely I did.  I just don't recall it in the

14 scope of everything.

15      Q   If the date is December 1, 2011, this

16 predates the work we've been discussing that occurred

17 pursuant to the stream bed alteration agreement,

18 correct?

19      A   Yes.

20      Q   Again, we have already identified that

21 Keith Van Der Maaten, Cindy Russell, and West Curry

22 are all folks who worked for the City at the time

23 that the City was undergoing the Arizona Crossing

24 repairs, correct?

25      A   Yes.
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1      Q   My questions regarding this document are to

2 confirm that this memorandum appears to be a

3 discussion about the potential to use soil from other

4 projects that the City was involved with or other

5 City parcels and to potentially use it for work at

6 the Arizona Crossing.

7          Does that seem consistent with what you've

8 been reading in it?

9      A   Yes.

10      Q   And as I read under "History," what is kind

11 of a paragraph that begins "One possible source," it

12 appears that there may be two sources of fill that

13 were being considered for use at the Arizona

14 Crossing.

15          Do you also see that?

16      A   Yes.

17      Q   One source was material from a project

18 involving public works located at the City's groves

19 project, right?

20      A   Yes.

21      Q   And another source might be soil that the

22 utilities department had been storing as a byproduct

23 for water line repair.

24          Also correct?

25      A   Yes, as indicated in the amount, yes.
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1      Q   Have you seen any laboratory results from

2 the testing of the first set of material as

3 referenced here?

4      A   No.

5      Q   Are you aware of any report or a discussion

6 within the City files to indicate what such a

7 laboratory analysis occurred?

8      A   I'm not aware of.  As part of our research

9 to prepare, I did not review records regarding this

10 fill material.

11      Q   And similarly does the City have within its

12 files any result from any testing that may have been

13 performed on this utilities department soil?

14      A   The memo indicates testing occurred; so I

15 would expect there are records in the file.  I have

16 not researched to find these records.

17      Q   Do you know whether the City ultimately used

18 fill from either of these projects in its work at the

19 Arizona Crossing pursuant to the stream bed

20 alteration agreement?

21      A   I don't know without reading.  I'd have to

22 review records to see that.

23      MS. NOVAK:  I'm marking as Exhibit 41.

24          (Plaintiff's Exhibit 41 was marked

25      for identification and is attached
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1      hereto.)

2      THE WITNESS:  I'm sorry.  I've reviewed the

3 document.

4          I apologize.  Sorry.

5 BY MS. NOVAK:

6      Q   No worries.

7          Have you seen this before?

8      A   Yes.

9      Q   And in what context have you seen it before?

10      A   In reviewing our records to provide

11 information to the Army Corps of Engineers regarding

12 the Arizona Crossing and Coastkeeper regarding the

13 Arizona Crossing.

14      Q   Who is the gentleman in the To line of the

15 memorandum?

16      A   Nasser, and I will not pronounce his last

17 name, was the former public works director for the

18 City of San Juan Capistrano.

19      Q   Again, West Curry and Keith Van Der Maaten

20 we've already been discussing in the context of the

21 Arizona Crossing repairs, correct?

22      A   Yes.

23      Q   Can you look at the information that is

24 being provided to Nasser in this memo and let me know

25 whether it seems consistent with your understanding
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1 of what work was performed at the Arizona Crossing

2 pursuant to the stream bed alteration agreement.

3      A   Generally yes.

4      MS. NOVAK:  Then I'm going to mark as

5 Exhibit 42.

6          (Plaintiff's Exhibit 42 was marked

7      for identification and is attached

8      hereto.)

9 BY MS. NOVAK:

10      Q   If you could look at that and let me know if

11 you are familiar with that.

12      A   I reviewed the document.

13      Q   Have you seen this before?

14      A   Yes.

15      Q   What is your understanding of what this

16 document is?

17      A   It was a sketch prepared to show how the

18 Arizona Crossing repair could occur and where the new

19 pipe needed to be placed.

20      Q   And does the prior document that we looked

21 at provide some context for us as to what may be

22 represented in the drawings and who may have done

23 them?

24      A   You asked two questions.

25      Q   Okay.
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1      A   To the first question, it generally seems

2 consistent, so it could be.  It's not referenced in

3 the memo, so --

4          In terms of the second question, I don't

5 know who prepared it.  I don't recall having been

6 told, and I don't think there's anything on there

7 that indicates who prepared it.

8      Q   Have you seen this within the City files?

9      A   Yes, it's my recollection.

10      Q   Is it your understanding that it may

11 represent some of the work proposed as part of the

12 stream bed alteration agreement work at the Arizona

13 Crossing?

14      A   It's my understanding it was work that was

15 proposed to repair the Arizona Crossing.  I don't

16 know that it's the same as what was included in the

17 scope of the final plans and permits.

18      Q   Okay.  If I can try to get you to interpret

19 the drawing on the right-hand side of the first page.

20          Based on your review of the City files and

21 your understanding of the work that was performed at

22 the Arizona Crossing, does it appear that the side

23 closest to the numbering at the bottom of the page is

24 the Riding Park side of the Arizona Crossing?

25      A   Can we go off record for a minute or I can
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1 answer?

2          I'm orienting my paper this way.  I don't

3 know how you're orienting.

4          When you say "right" and "left," I'm not

5 sure what you're saying.

6      Q   I apologize.

7          Do you see that there's a designation of

8 SJC000?

9      A   This here?

10      Q   Yes.

11          So the side of the figure that is near that

12 numbering "SJC," if this purports to be the Arizona

13 Crossing, is it your understanding that the area near

14 this designation is the Riding Park side?

15      A   Yes.

16      Q   So that where we see at the other end of

17 the drawing a road goes off to the diagonal, is that

18 supposed to be the Reata Park side, to your

19 knowledge?

20      A   Yes.

21      Q   And where there is a line across the Arizona

22 Crossing drawing closer to the Reata Park side, to

23 your knowledge, does that purport to represent where

24 they are going to put the new culvert as part of the

25 crossing repair work?

230

1      A   In what I would call the upper drawing, I

2 don't see anything indicating where the new culvert

3 is going to go.

4          There's three cross-sections marked A, B,

5 and C.  I don't see any indication of where the

6 culvert is going to go.

7      Q   Looking underneath at the bottom part of the

8 page as you're looking at it --

9      A   Yes.

10      Q   -- where it says Section A --

11      A   Yes.

12      Q   -- do you believe then that corresponds with

13 the A designations on the sides of the drawing?

14      A   Yes, that would be a cross-section through

15 the middle of the Arizona Crossing.

16      Q   Okay.  Does that suggest that there are

17 going to be three culverts that seemingly are already

18 buried under existing grade?

19      A   Yes.

20      Q   And then new pipe is going to be installed

21 all the way to the left?

22      A   Correct.  Roughly north.

23      Q   Do you know whether any of the pipes that

24 are also toward the left of that drawing ended up

25 getting replaced pursuant to that email from West
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1 Curry that you and I looked at?

2      MR. BENJAMIN:  Object to the form.  Vague.

3      THE WITNESS:  I don't know if they did or

4 didn't.  I don't recall seeing that in the file.

5 BY MS. NOVAK:

6      Q   Do you have an understanding as to what is

7 referenced here in fill area of Section A?

8      A   Yes.  Based on the scope of the work as I

9 read the permit application, they did bring fill

10 material into the creek bed.

11      Q   So the material that would be in this area

12 marked as fill area, according to the scope of work

13 that we've been discussing should all be material

14 that is part of the repair project and not material

15 that just was part of the existing grade at that

16 time?

17      A   I don't know that that fairly characterizes

18 it.

19      Q   How would you characterize what is going to

20 go in the fill area?

21      A   That it would be the material discussed in

22 the stream bed alteration agreement.  I don't know

23 that precluded the existing native fill.

24          Based on the drawing, I don't know that.

25 Some existing native materials were still available
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1 and used.

2      MS. NOVAK:  I'm going to mark as Exhibit 43.

3          (Plaintiff's Exhibit 43 was marked

4      for identification and is attached

5      hereto.)

6      THE WITNESS:  I've read the document.

7 BY MS. NOVAK:

8      Q   Are you familiar with this document?

9      A   Yes.

10      Q   Have you seen it before?

11      A   This or one similar to it.

12      Q   I believe earlier in the deposition you made

13 reference to a company called Dudek.

14          Is that company a consultant for the City?

15      A   I think I referred to Lukos who prepared the

16 initial document.

17      Q   I'm sorry.

18      A   I think to your point Dudek is a consultant

19 referring in the contract for the City on this

20 project.

21      Q   What is Dudek's role with respect to the

22 Arizona Crossing project?

23      A   They're monitoring compliance with the

24 mitigation specifically habitat installation that was

25 required as part of the approval.
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1      Q   As of July 18, 2016, you were with the City,

2 correct?

3      A   Yes.

4      Q   Were you project manager at that time for

5 the Riding Park -- excuse me, project manager within

6 the City?

7      A   Yes.

8      Q   As part of your responsibilities, were you

9 overseeing activities at the Riding Park?

10      A   Yes.

11      Q   As part of your job as project manager,

12 were you also overseeing activities at the Arizona

13 Crossing?

14      A   No.

15      Q   And who was in charge of the Arizona

16 Crossing at that time?

17      A   Public works per this document Mark Buberl,

18 who is still a city employee in the maintenance

19 department.

20          Generally public works is who I would refer

21 anything to Arizona Crossing.

22      Q   What I'm going to refer you to is actually

23 the second page.

24      A   Okay.

25      Q   Where the site observation report references
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1 "Off-Site."

2          Do you see where I'm referring to

3 "Off-Site"?

4      A   Yes.

5      Q   Is this an area of mitigation that occurred

6 as part of the Arizona Crossing project but is not

7 itself physically at the Arizona Crossing?

8      A   Yes.

9      Q   Where is the off-site mitigation area

10 approximately?

11      A   I couldn't tell you honestly.  I know it's

12 off site and the general area, but I don't know where

13 it specifically is.  I have not been to it.

14      Q   So where this site observation report

15 references, for example, in Section E, evidence of

16 off-site areas being used for human waste deposition,

17 is it the City's understanding that this observation

18 is being made at a site separate and apart from the

19 Arizona Crossing area?

20      A   Yes, based on it being referenced to the off

21 site and the fact I'm not aware of any report of this

22 occurring at the Arizona Crossing.

23      Q   And, similarly, let me take you to the

24 previous section labeled "On-Site."  And Section C.

25          In bold it states "Dudek recommends hand
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1 removal of all annuals.  Herbicide treatment may be

2 used on the most invasive species, such as umbrella

3 sedge."

4          I'm going to stop there.

5          If it is referenced as "On-Site," does this

6 mean Dudek is making recommendations with respect to

7 an area near the Arizona Crossing?

8      A   That is my understanding, yes.

9      Q   And that Dudek is making observations with

10 respect to vegetation that was planted in San Juan

11 Creek or on its banks as part of the Arizona Crossing

12 project?

13      A   Paragraph C specifically talks about weed

14 species; so I don't believe those would have been

15 planted.  They exist at the location.  I suspect,

16 based on the description and my experience, they're

17 invasives.

18      Q   What was Dudek's charge with respect to

19 monitoring invasive weeds at the Arizona Crossing?

20      A   Their charge is to make sure that the --

21 both the on- and off-site habitat areas are meeting

22 requirements for establishment.  That would include

23 elimination of invasive species that can compete with

24 the native species.

25      Q   Do you know whether the City then undertakes
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1 Dudek's recommendations with respect to application

2 of herbicide on invasive species?

3      MR. BENJAMIN:  Object to the form.  Vague.

4      THE WITNESS:  I'm aware, based on my discussion

5 with public works, they undertake the work as

6 recommended by Dudek.  I don't have specific

7 knowledge about the use of herbicides.

8 BY MS. NOVAK:

9      Q   Would Hossein be a better person to ask

10 about that given that he's in public works, or is

11 this unrelated to water quality issues such that he

12 would be the City's witness on that point?

13      A   He's been more aware of the Arizona

14 remediation.  He may be able to answer the question

15 is the best way I can put it.

16      Q   Would public works have records if it was

17 applying a herbicide within the mitigation area in

18 San Juan Creek?

19      A   If that herbicide had a requirement for

20 recording it, yes.

21          As it says here, "Any chemical treatment

22 shall comply with the application requirements given

23 the close proximity to the creek."  If those

24 requirements included maintaining a record, I would

25 presume they maintained a record.  I have not
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1 personally reviewed a record.

2      Q   Are you aware of what type of herbicide

3 Dudek is discussing here when they make the

4 recommendations?

5      A   No, I am not.

6      MS. NOVAK:  I'll mark as Exhibit 44.

7          (Plaintiff's Exhibit 44 was marked

8      for identification and is attached

9      hereto.)

10      THE WITNESS:  I've read the document.

11 BY MS. NOVAK:

12      Q   Have you seen this document before?

13      A   One or similar to it.

14      Q   Okay.  As of May 30, 2017, you were project

15 manager with the City, correct?

16      A   Yes.

17      Q   With respect to this particular document as

18 opposed to the previous one we see listed as City

19 Project Manager Hossein now, correct?

20      A   Yes.

21      Q   All right.  Would this have been given to

22 Hossein as part of his duties for the City?

23      A   Yes.

24      Q   I'm going to ask you just about two things.

25          Subdivision B on the first page, again, we

238

1 have a recommendation that herbicide treatment may be

2 used on invasive species.

3          Do you have an understanding as to whether

4 again this refers to the mitigation area as part of

5 the Arizona Crossing project?

6      A   Yes.

7      Q   And if herbicide treatment is being used by

8 the City, is it fair to say Hossein may have

9 information given that he is the project manager that

10 Dudek is reporting to for this?

11      A   That would be my expectation, yes.

12      Q   As far as whether or not herbicide is

13 actually being used in San Juan Creek?

14      A   Yes.

15      Q   Last question deals -- or last set of

16 questions deals with Subdivision D.

17      A   On site or off site?

18      Q   On site.  Same first page.

19          The statement is "Erosion measurements by

20 interns where Rancho Mission Viejo were present

21 during the site visit, they were surveying the eroded

22 areas on site."

23          Do you know what that refers to?

24      A   I do not.

25      Q   Do you know whether they were surveying
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1 eroded areas at the Arizona Crossing?

2      MR. BENJAMIN:  Object to the form.  Calls for

3 speculation.

4      THE WITNESS:  I do not know what this refers

5 to; so I can't tell you where it refers to.

6 BY MS. NOVAK:

7      Q   Did the City ever request assistance in

8 conducting surveys of potential areas of erosion in

9 San Juan Creek at the Riding Park?

10      A   None of them requested assistance as part of

11 the scope of work per The Reserve.  They have their

12 own requirements for monitoring the creek.  This may

13 well have been in relation to that, but I'm not aware

14 of the City asking for assistance.

15      Q   Do you know if the City obtained any

16 information from Rancho Mission Viejo with respect to

17 any surveys it may have conducted or areas of erosion

18 at the Arizona Crossing or Riding Park?

19      A   I'm not aware.  I believe Hossein would be

20 the more appropriate person to ask that question.

21      MS. NOVAK:  Marking Exhibit 45.

22          (Plaintiff's Exhibit 45 was marked

23      for identification and is attached

24      hereto.)

25      THE WITNESS:  For sake of brevity, I'm familiar

240

1 with the document.  I would have to refer to it for

2 specific questions.

3 BY MS. NOVAK:

4      Q   I promise when I ask about the attachments,

5 I'll give you a chance to look at them to

6 refamiliarize yourself.

7          How are you familiar with this document?

8      A   In reviewing our records to prepare

9 responses for the Army Corps of Engineers and the

10 Coastkeeper I reviewed a number of documents.

11          This specific document was prepared to Eric

12 Sweeney from the Army Corps of Engineers.  I reviewed

13 with our consultant Ted von Bitner and various City

14 staff the information that was provided in this

15 response.

16      Q   When you made reference to reviewing

17 documents within the City files in response to the

18 Army Corps of Engineers, do you know whether your

19 review of those materials has ended up as part of the

20 information provided to the Army Corps in this

21 letter?

22      A   I would expect that's the case given we had

23 various discussions with our consultants and City

24 staff regarding the information to be provided.  I

25 didn't author the document, though.  It was authored
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1 by Steve May, public works director.

2      Q   Steve May?

3      A   Steve May, who is the public works director

4 for the City of San Juan Capistrano.

5      Q   And aside from Mr. May and Mr. Von Bitner

6 and yourself, who else had participation in the

7 drafting of this document?

8      A   City attorney staff.

9          I'm sorry, did we say Hossein already?

10 Hossein.

11          We did talk to David Contreras, so David.

12 There may have been other City employees, but I don't

13 specifically recall any additional names at this

14 time.

15      Q   Did you have a chance to review this

16 document before it was submitted to Mr. Sweeney?

17      A   I reviewed a draft of this document, yes.

18      Q   Do you have any edits or suggestions to that

19 document?

20      A   It was a working document.  I don't recall

21 specific edits.  We discussed it several times.  I'm

22 sure I made comments.  I don't recall providing

23 written edits to it.

24      Q   Have you reviewed the document since it's

25 gone to Mr. Sweeney?
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1      A   In my preparation for the deposition today

2 and in preparation for further consultation with

3 Mr. Sweeney.

4      Q   Is there anything in here that you can

5 recall feeling was inaccurate?

6      MR. BENJAMIN:  Object to the form.  Vague as to

7 time.

8      THE WITNESS:  Yes.  In continuing our research

9 and review of the repair of the Arizona Crossing and

10 discussing it further with staff and looking at the

11 records, I believe this --

12          And I have to read the narrative.  The

13 representation of the phasing of the work at the

14 Arizona Crossing I believe here was a little more

15 finite than we've now concluded.  It was a little

16 more progressive.

17          And we reported that to Mr. Sweeney that

18 there was as we've discussed today work in 2011,

19 continued work culminating in the November 20, 2012,

20 completion of the project.  We provided Mr. Sweeney

21 additional information and also regarding, I think,

22 the aerial photography and the maps trying to provide

23 as much information.

24          That might not have all been correct the

25 first time.  We kept on looking at historical
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1 records to try to provide Mr. Sweeney as much

2 information as we could.

3 BY MS. NOVAK:

4      Q   Let me just make sure I'm clear.

5      A   Sure.

6      Q   Since this letter went to Mr. Sweeney around

7 September 8, 2017, has the City submitted any

8 additional information to Mr. Sweeney to either

9 supplement or correct information within this letter?

10      A   We've had consultation with Mr. Sweeney on

11 the phone.  I believe he submitted a series of

12 questions.  I don't think the responses --

13          I'd have to look at my records.  I can't

14 remember if we sent out supplemental information to

15 him.  We have had a phone conference with

16 Mr. Sweeney.

17      Q   If I take a step back, is it your

18 understanding that the purpose of this September 8th

19 letter is to respond to questions that the Army Corps

20 of Engineers had regarding working that had been

21 performed at the Arizona Crossing?

22      A   Correct.

23      Q   So this letter is the result of the City's

24 internal discussions and research in an attempt to

25 provide that information to the Army Corps?
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1      A   That is correct.

2      Q   Since that time, there has been at least one

3 phone conversation with Mr. Sweeney to follow up on

4 this letter.

5          Is that also correct?

6      A   Yes.

7      Q   Okay.  And to potentially provide him some

8 clarifying information that the City has since

9 obtained that may make some changes to the letter

10 itself?

11      A   I think I characterized it as providing

12 additional clarification to the letter itself.

13      Q   And with respect to the additional

14 clarification to the letter, that would concern

15 whether the City did work on one occasion or whether

16 the City may have had some phases to the work that

17 was performed?

18      MR. BENJAMIN:  Object to the characterization.

19      THE WITNESS:  I can't say all related to the

20 City.

21          Clarification that the work occurred in more

22 than one phase over the timeframe from -- late 2010,

23 2011, through 2012.

24 BY MS. NOVAK:

25      Q   When we discussed earlier the observations
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1 that some unknown person may have conducted work at

2 the Arizona Crossing, are you referring to that as a

3 phase of work that occurred?

4      A   Yes.

5      Q   And other than that work and the ultimate

6 work performed pursuant to the stream bed alteration

7 agreement, was there another phase that the City is

8 aware of in terms of work at the Arizona Crossing?

9      A   It has been described to me anecdotally that

10 the City did maintenance work during that time

11 period. Nothing specific.  I have no specific records

12 of that work.

13      Q   Was the work described to you that you're

14 describing now as maintenance work?

15      A   It was described as continuing work that had

16 been done by the unknown parties to make the site

17 stable and then ultimately was stopped, recognizing

18 permits required and going to the more formal

19 process.

20      Q   Do you know whether any of the photographs

21 that we have looked at so far today demonstrate the

22 stage at which the City stopped work and began the

23 permitting process?

24          Not a trick question.

25      A   Yeah, I know.
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1          I'll go back and look at the pictures.

2          These pictures are all dated May 2011, which

3 was the initial work by unknown parties; so they

4 don't represent any additional work since then until

5 the 2012 final work.

6      Q   If there are photographs purporting to

7 depict the Arizona Crossing between these May

8 photographs, 2011, and November 2012 would those

9 photographs potentially show the stages of work that

10 may have occurred performed by the City?

11      MR. BENJAMIN:  Object to the form.

12 Mischaracterizes and calls for speculation.

13      THE WITNESS:  I'm not aware of any pictures,

14 and I don't know what they would or would not show

15 because I'm not aware of them.

16 BY MS. NOVAK:

17      Q   That's fair enough.  I'm not aware of any

18 pictures either, but I'm trying to determine if the

19 City finds any pictures from June 2012 at the Arizona

20 Crossing if we can compare them to the other side.

21      A   I'd have to see them to make that

22 determination.

23      Q   Fair enough.

24          Going back to this letter to Eric Sweeney

25 and the clarification that you were referring to, can
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1 you think of any other clarification other than to

2 discuss the work performed by an unknown person and

3 perhaps some interim work related to maintenance that

4 the City may have done, any other clarifications that

5 have been discussed with Mr. Sweeney?

6      A   In the second conversation we discussed the

7 aerial photographs again.  I don't know if it was

8 clarification or just providing additional

9 background.

10          I think the focus was clarifying that the

11 work might occur in a longer phase than just one

12 finite action and then a second finite action.

13      Q   On the second page of this document at the

14 top, second line ends with the statement, "The

15 crossing is not subject to Blenheim's equestrian

16 activities.  To the best of the City's knowledge,

17 Blenheim has not performed any work on the crossing

18 that is the subject of the complaint."

19          So is it the City's understanding today that

20 with respect to any work performed at the Arizona

21 Crossing that is unrelated to Blenheim's activities?

22      A   That is correct.

23      Q   And that the use of the Arizona Crossing is

24 not part of the Blenheim's equestrian activities?

25      A   That is correct.
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1      Q   Okay.  Directing your attention further down

2 the page to this table regarding technical reports,

3 all I'm going to ask you about is with respect to the

4 designation of a -- under "Document," third box down,

5 "Special Area Management Plan," have you heard of

6 that term before?

7      A   Yes.

8      Q   If I refer to that as a SAMP, S-A-M-P, will

9 you understand what I'm talking about?

10      A   Yes.

11      Q   What is the SAMP?

12      A   My understanding in this context was a plan

13 filed by the Rancho Mission Viejo Company as part of

14 their entitlement process for their large development

15 in this area of Orange County for managing water

16 quality and other matters in that area.

17      Q   Do you know whether the SAMP applies to the

18 City of San Juan Capistrano?

19      MR. BENJAMIN:  Object to the form.  Calls for a

20 legal conclusion.

21      THE WITNESS:  By the purchase and sale

22 agreement, we are obligated to comply with the

23 habitat plan, and I believe this is also referenced

24 as another plan that we're required to comply with by

25 the purchase and sale agreement.  I have to read it
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1 to make sure, but that's my recollection.

2 BY MS. NOVAK:

3      Q   Do you know whether the Army Corps of

4 Engineers made any findings within the SAMP that

5 impact the regulation of the Riding Park as far as

6 how the City engages in its operations and

7 oversights?

8      A   Yes.

9      Q   And what is that understanding?

10      A   My understanding is they identified specific

11 areas on the Riding Park that had to be treated --

12 and this is where I believe the water as a

13 U.S. designation came into play and some other

14 designations that affect how the Riding Park can be

15 operated.

16      Q   Is it your understanding that you are here

17 today to testify with respect to those designations

18 and the Riding Park's uses or that that is for

19 Hossein to testify to?

20      MR. BENJAMIN:  I'm sorry.  Which question?

21          He had a two-part answer.

22      MS. NOVAK:  The question is whether if I have

23 questions regarding how the SAMP affects regulation

24 of the Riding Park and its activities.

25      MR. BENJAMIN:  That's going to be for Hossein.
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1      MS. NOVAK:  Okay.

2      Q   All right.  Let's go then to the next page

3 of the letter to Mr. Sweeney on --

4      A   Page 3?

5      Q   Yeah, page 3.

6          I'm going to direct you to the paragraph

7 under sub number 4, and the paragraph begins "The

8 crossing structure in 2010.  Prior to the storm

9 damage represented approximately 33,488 cubic feet of

10 material including concrete, riprap, and metal

11 culverts. The replaced crossing structure as

12 constructed in November, 2012, represented

13 approximately 33,377 cubic feet consisting of

14 concrete, riprap, and metal culverts."  I'm going to

15 stop there.

16          Is it your understanding that the crossing

17 structure as the City worked on it in November 2012

18 consisted of the same materials as had existed at the

19 Arizona Crossing originally before it was washed out?

20      MR. BENJAMIN:  Object to the form.  Vague.

21      THE WITNESS:  What do you mean by "same

22 materials"?

23 BY MS. NOVAK:

24      Q   Meaning concrete, riprap, metal culverts.

25          To the extent the City is referencing them
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1 as part of the work it did in 2012, is it its

2 understanding that it was using the same materials as

3 previously existed?

4      MR. BENJAMIN:  Same objection.

5      THE WITNESS:  The City was using materials

6 which included these.

7          As indicated in the application, there were

8 other materials, and I think -- I would say -- I

9 didn't prepare this but based on his description of

10 the 33,337 cubic feet consisting of concrete riprap,

11 Those were not the only materials.  There are

12 obviously earth materials that are not described

13 there.

14 BY MS. NOVAK:

15      Q   Who helped prepare this particular passage?

16      A   I would refer to Hossein for that question.

17      Q   Okay.  And if I had a question as to whether

18 the concrete that now is part of the crossing as

19 constructed in November 2012 was already existing in

20 the creek or whether it was added, is Hossein the

21 better person to testify to that?

22      A   Yes, I believe so.

23      Q   All right.  Going to the next page, page 4,

24 under subheading 6, I'm going to refer you to the

25 third sentence.  It's a short one, "No federal or
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1 state permits were obtained."

2          Do you know what this references?  You can

3 read the paragraph to get the context?

4      A   Yeah, I read it.

5          So the context of the paragraph it appears

6 to be referring to the 2012 work that, in completing

7 the repairs to the Arizona Crossing, a California

8 Fish and Game permit was obtained but no additional

9 permits were obtained from federal agencies

10 or other state agencies.  I guess in that context

11 this was not a permit but an agreement.

12      Q   So the information that the City is

13 providing to the Army Corps here is that while it may

14 have had a stream bed alteration agreement with Fish

15 and Game, it did not obtain a federal or state permit

16 for the work at the Arizona Crossing in 2012?

17      A   That's correct.

18      Q   The next sentence states "It appears that

19 advice provided to the City at that time was that the

20 crossing did not need a Section 404 permit because it

21 was constructed prior to enactment of the Clean Water

22 Act and had been used for agricultural purposes."

23          Other than from an attorney, did the City

24 obtain this advice from any other source?

25      A   I'm not sure --
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1      MR. BENJAMIN:  Object to the form.

2      THE WITNESS:  I'm not sure how to answer the

3 request.

4 BY MS. NOVAK:

5      Q   Whose advice is this referring to?

6      A   I don't know as I did not author this

7 document; so I can't address who this advice is

8 referring to.

9      Q   Who at the City wrote that statement in this

10 letter?

11      A   The letter is signed by Mr. May.  I don't

12 know that he wrote it or staff wrote it.

13          As I said as a collaboration, we did consult

14 with our attorneys.  I don't know others that would

15 have been involved.

16      Q   Do you know how the City learned that

17 contemporaneous with its work at the Arizona Crossing

18 pursuant to the stream bed alteration agreement it

19 obtained advice that it did not need a 404 permit

20 because of the timing of the construction of the

21 Arizona Crossing and its use?

22      A   Oh, in terms of prior to --

23          By "time" you mean its existence prior to

24 the Clean Water Act?

25      Q   Yes.
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1      A   Based on review of the records, it appears

2 there were discussions with City staff and the

3 resource agencies.

4          As I said earlier, there's no documents

5 other than our own staff indicating they had had

6 those consultations and including in the press

7 release where it says they had talked to or they

8 coordinated with the Fish and Wildlife and the United

9 States Corps of Engineers; so I would presume that's

10 where it occurred, but I can't assert that.

11      Q   Has the City asked the Army Corps of

12 Engineers whether it can forego a Section 404 permit

13 for work in San Juan Creek -- excuse me.  I'll strike

14 that.

15          Has the City asked the Army Corps of

16 Engineers whether it can forego a Section 404 permit

17 for work at the Arizona Crossing now because the

18 Arizona Crossing was originally constructed before

19 the adoption of the Clean Water Act?

20      A   We are in consultation with the Army Corps

21 of Engineers as to what, if any, permits are required

22 for repairing the Arizona Crossing.

23      Q   And has the statement that I just made been

24 offered to the Army Corps of Engineers as a potential

25 position of the City that it could forego a permit
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1 based on the age of the Arizona Crossing?

2      A   Age and use of the Arizona Crossing, that is

3 correct.

4      Q   And has the Army Corps responded to the

5 City's question as far as whether the age and use of

6 the Arizona Crossing would excuse it from getting a

7 404 permit?

8      A   No, we have not received a response.

9      Q   Has the Army Corps told you as part of your

10 more recent discussions as far as the Arizona

11 Crossing that if the Arizona Crossing was constructed

12 before the Clean Water Act was enacted, then no

13 404 permit was required?

14      A   The Army Corps of Engineers has told us

15 they're reviewing the information and will provide us

16 a determination.  They haven't given us a

17 determination.

18      Q   Similarly, has the Army Corps provided any

19 determination that if the Arizona Crossing was used

20 for agricultural purposes, then no 404 permit would

21 be required to repair it now?

22      A   I don't recall them --

23          I know they have not given us any formal

24 determination.  I do not recall any direction.  They

25 are --
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1          They have indicated to staff they're

2 reviewing our information and will provide us

3 direction.

4      Q   Has any consultant for the City offered any

5 legal authority or support for the idea that the

6 Clean Water Act having post-dated the original

7 construction of the Arizona Crossing would not apply?

8      MR. BENJAMIN:  I'm going to instruct you not to

9 answer any conversations with attorneys.

10      THE WITNESS:  I cannot answer that question.

11 BY MS. NOVAK:

12      Q   Okay.  For example, in your work with Amec,

13 have they offered any advice that they believe no

14 404 permit would be required to repair the Arizona

15 Crossing?

16      MR. BENJAMIN:  I'm going to give you the same

17 instruction to the extent those are attorney

18 conversations.

19      THE WITNESS:  I cannot answer that question.

20 BY MS. NOVAK:

21      Q   Is it your understanding that if Amec was

22 involved in providing such advice to the City, it

23 would be purely based on advice they received from an

24 attorney and not their own independent reading of

25 applicable laws and regulations?
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1      MR. CALL:  Object to the form, calls for

2 speculation.

3          To the extent that involves conversations,

4 it's attorney work product and attorney-client

5 information.

6          If you have any information outside of those

7 conversations, you can answer.

8      THE WITNESS:  I cannot answer that question.

9 BY MS. NOVAK:

10      Q   If I asked you the same questions with

11 respect to the City's understanding as to whether the

12 agricultural use of an Arizona Crossing may excuse a

13 404 permit being necessary to do work, can you

14 similarly not respond because of the potential for

15 attorney-client and attorney work product privileges?

16      A   That is correct.

17      Q   What is meant by the term "agricultural

18 purposes" in this letter?

19      A   It's defined later in the document.  It has

20 to do with use for horse crossing is the primary use

21 but it historically had been also used for other

22 agricultural purposes.

23          When you review the records provided, there

24 was actually crops growing at one time on the

25 property.
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1      Q   Was the Arizona Crossing usable after the

2 storm of 2010/2011 until such time as the City

3 repaired it?

4      MR. BENJAMIN:  Object to the form.  Vague.

5      THE WITNESS:  We discussed that earlier.

6          It was not in a condition that would

7 normally be used for Arizona Crossing purposes.  I

8 can't say as to whether anyone used it or not.

9 BY MS. NOVAK:

10      Q   What is the City's position on whether the

11 Arizona Crossing is currently usable with respect to

12 passage from one side of the creek to the other?

13      MR. BENJAMIN:  Object to the form.  Vague.

14      THE WITNESS:  We have closed -- posted signs

15 that it is not usable.  I cannot say whether anyone

16 is using it or not.

17 BY MS. NOVAK:

18      Q   With respect to the use of the Arizona

19 Crossing since the City has purchased the open space

20 in that area, what agricultural purposes has the City

21 been using the Arizona Crossing for?

22      A   It is a key piece of our equestrian trail

23 operations and used for purposes of equestrian

24 crossing from one side of the creek to the other.

25      Q   And other than being used to allow people to
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1 ride a horse from one side of the creek to the other,

2 is there any other agricultural purpose that the City

3 understands the Arizona Crossing is being used for?

4      MR. BENJAMIN:  Object to the form.  Vague.  And

5 to the extent it calls for a legal conclusion.

6          You can answer.

7      THE WITNESS:  I'm not aware.  I'm not aware of

8 any current agricultural use.  There have been citrus

9 activity, citrus growth on the property.  I don't

10 know if they've using the crossing for any activity

11 related to that.  I'm not aware of any.

12          I've seen records but I can't say absolutely

13 there hasn't because I'm not aware of any.

14 BY MS. NOVAK:

15      Q   With respect to the City's ownership of that

16 area, has the City been using the Arizona Crossing

17 for any potentially agricultural purpose other than

18 horses being able to be ridden across?

19      MR. BENJAMIN:  Objection to the extent you're

20 asking him to answer what agricultural means as

21 defined in the CFR.

22          But he can answer it as he understands it.

23      THE WITNESS:  I'm not aware of any other uses

24 of equestrian crossing as being the general use of

25 the Arizona Crossing.
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1 BY MS. NOVAK:

2      Q   Has the City given permission to anyone to

3 be able to use the Arizona Crossing for purposes of

4 transporting crops?

5      A   Not that I'm aware of.

6      Q   Has the City given authorization to anyone

7 to be able to use the Arizona Crossing for purposes

8 of cattle grazing?

9      A   Not since our purchase that I'm aware of,

10 no.

11      Q   Or any other sort of animal grazing?

12      A   No.

13      Q   Is the City aware of crops being taken from

14 one side of the San Juan Creek over to Arizona

15 Crossing for purposes of processing food?

16      A   Not that I'm aware of.

17      Q   Or for then shipping food that may have been

18 grown on the other side of the creek?

19      A   No.

20      Q   I'm going to refer you to the very bottom of

21 page 4, it spills over to page 5.  The statement is

22 "As part of your review of the complaint, the City

23 requests USACE make a determination as to what

24 approvals will be required and the procedures the

25 City should utilize."
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1          Has the Army Corps responded to this

2 request?

3      A   No.

4      Q   The next statement suggests that the City is

5 currently analyzing options for the crossing.

6          Are you familiar with what those options

7 are?

8      A   Generally, yes.

9      Q   And what are those options?

10      A   The first step that we're contemplating

11 would be a removal of the debris that remain in the

12 creek from the damaged Arizona Crossing.

13          The second phase would be evaluating whether

14 or not it's feasible to replace the crossing with any

15 similar condition.

16          The other option would be whether we want to

17 consider construction of an alternative crossing in

18 the form of a bridge or another structure at a later

19 date.

20      Q   Do the second and third options, as far as

21 whether to restore the crossing or replace the

22 crossing with another structure prohibit, to your

23 knowledge, removing the debris from the creek,

24 option 1?

25      A   No.

262

1      Q   Has the City taken steps to remove the

2 debris from the creek that came from the Arizona

3 Crossing?

4      A   No.

5          Subsequent to the losses that were filed on

6 the property, we've been working in close

7 consultation with our attorney staff to determine

8 what the appropriate steps are and also in

9 consultation with the Army Corps of Engineers.

10      Q   I'm going to ask you now to look at some of

11 the attachments.

12          What I'm looking at are Figures 1.1

13 through several pages.

14      A   Yes.

15      Q   It's a series of photographs.

16      A   Yes, I'm looking at that.

17      Q   Have you seen these before?

18      A   Yes.

19      Q   Do you know what these purport to represent?

20      A   The history of the creek and the Arizona

21 Crossing in the creek.

22      Q   I'm going to ask you to flip through the

23 series of historical photos that the City provided to

24 the Army Corps, and I'm going to ask you whether it

25 appears that the Riding Park property was originally
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1 part of the creek itself.  So if you could start with

2 Figure 1-1 and take a look at the progression of

3 construction over time.

4      MR. BENJAMIN:  Object to the form.  And vague.

5      THE WITNESS:  Based on these aerial

6 photographs, I do not see the Riding Park property as

7 being part of the creek, no.

8 BY MS. NOVAK:

9      Q   Has the City obtained any consultants to

10 determine whether the Riding Park itself was

11 originally part of San Juan Creek?

12      MR. BENJAMIN:  Object to the form.  Vague.

13      THE WITNESS:  I'm not aware of nor are there

14 any City records I've seen requesting that.

15 BY MS. NOVAK:

16      Q   Let's go to the purpose of these photographs

17 which is to try to orient the viewer to where the

18 Arizona Crossing has been over time.

19          Do you agree that Figures 1, 2, and 3

20 conclude there's no obvious place where an Arizona

21 Crossing may have existed in this area?

22      A   Yes, that's correct.

23      Q   In Figure 1-4, there is a notation on the

24 photograph and an arrow.

25          Can you tell me what that represents?
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1      A   The interpretation that at that time there

2 was a crossing of the stream that appears to be a

3 fine, lighter area across the creek.

4      Q   Is it your understanding that the purpose in

5 demonstrating that there may be a stream crossing

6 there is to suggest that that is the approximate area

7 where the Arizona Crossing currently is?

8      A   Well, as indicated in the application that's

9 actually moved, but that's generally the area we

10 identified.

11      Q   Is it true that the Arizona Crossing that

12 exists today has not been in one fixed place since

13 1952, for example, Figure 1-4, that it has changed

14 locations slightly over time?

15      MR. BENJAMIN:  Object to the form.  Compound.

16      THE WITNESS:  It appears that the information

17 provided in the aerial shows some, yeah, migration

18 for lack of a better term for the crossing.

19 BY MS. NOVAK:

20      Q   Similarly, if I look at Figures 1-6, 1-9,

21 sometimes the Arizona Crossing disappears from the

22 aerial view; is that correct?

23      MR. BENJAMIN:  Object to the characterization.

24      THE WITNESS:  It is not present on the picture,

25 yes.
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1 BY MS. NOVAK:

2      Q   And in presenting that particular picture to

3 the Army Corps of Engineers with the note "no obvious

4 crossing," what information was the City trying to

5 convey?

6      A   That the crossing has historically been

7 impacted by storm conditions.

8      Q   So other than the storm event of

9 December 2010, January 2011, and the storm event that

10 occurred in 2017, has the Arizona Crossing been

11 affected by storm events in San Juan Creek to the

12 City's knowledge?

13      A   Based on the photographic record, yes.

14      Q   Do you as the City's representative to speak

15 about the Arizona Crossing have any information to

16 suggest otherwise that the storm events of 2010/2011,

17 2017 were isolated incidents and the only ones to

18 have impacted the Arizona Crossing?

19      MR. BENJAMIN:  Object to the form.  Vague.

20      THE WITNESS:  No.

21 BY MS. NOVAK:

22      Q   If I look at what the City has presented in

23 Figures 1-8, 1-10, and 1-11, does it also appear that

24 sometimes there are two crossings across San Juan

25 Creek from the areas we are now looking at as being
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1 near the Riding Park and Reata Park?

2      A   Figure 1-8, 1-10.  And what was the last

3 one?

4      Q   1-11.

5      A   Yes.

6      Q   And does it appear that Figure 1-12, 1-13,

7 1-14, 1-15, and on are closer to what we consider the

8 Arizona Crossing today?

9      MR. BENJAMIN:  Object to the form.  Vague.

10      THE WITNESS:  Yes, they appear to represent the

11 crossing as I observed it when the City records were

12 purchased.

13 BY MS. NOVAK:

14      Q   And if I go backwards to Figure 1-9, what

15 was the City's purpose in providing this figure to

16 the Army Corps?

17      A   As it's noted on the photograph, it

18 indicates that the crossing was impacted by sediment

19 depositions from the post flood conditions.

20      Q   Can you explain to me how you would

21 characterize then the change between Figure 1-9 and

22 Figure 1-10?

23      MR. BENJAMIN:  Object to the form.  Vague.

24 BY MS. NOVAK:

25      Q   What was the City's purpose in including
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1 these photographs to the Army Corps of Engineers?

2      MR. BENJAMIN:  Object.  Asked and answered.

3      THE WITNESS:  1-9 indicated a post-storm

4 condition where the crossing had been impacted.

5          1-10 shows that there were crossings to the

6 property in 1986.

7 BY MS. NOVAK:

8      Q   Does the City have any understanding as to

9 how the crossings were established as appearing in

10 Figure 1-10, San Juan Creek in 1986?

11      A   I don't believe there's any records other

12 than the aerial photography providing us that

13 understanding.

14      Q   Are you aware of any attempts by the City to

15 speak with people who may have lived near this area

16 and may have information regarding when the Arizona

17 Crossing that we know today was originally

18 constructed?

19      MR. BENJAMIN:  Object to the characterization.

20      THE WITNESS:  I'm not aware of speaking to

21 people who live in the area, no.

22 BY MS. NOVAK:

23      Q   Who or what entity owned the parcel where

24 Reata Park is now before the City purchased it?

25      A   The Rancho Mission Viejo Company owned the
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1 entire 132 acres including Reata Park probably.

2      Q   Did anyone own it before the Rancho Mission

3 Viejo Company?

4      A   I don't have records indicating whether

5 someone owned it before them or not.

6      Q   Have you seen any documents within the

7 City's files to suggest that someone named Joan

8 Irvine may have information relating to the

9 construction of the Arizona Crossing?

10      A   I've seen documents in the City files

11 regarding Joan Irvine and her relationship to the

12 Oaks property.  I don't recall anything specifically

13 about the Arizona Crossing.

14      Q   To the extent that this document to

15 Mr. Sweeney references maps from the SAMP, are those

16 questions better left for Hossein?

17      A   Yes.

18      Q   Okay, but I am not done with you yet, I'm

19 sorry, on this document.

20          So I'm going to ask you to turn to what is

21 marked Figure 4-2.

22      A   About how far back in the document?

23      Q   Just before the stream bed alteration

24 agreement in the back.

25      A   Not 2-4?
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1      Q   I'm going to stop you for a second where you

2 are.

3      A   Okay.

4      Q   I'm looking at a document entitled "San Juan

5 Creek Water Shed Stream Monitoring Assessment 2011

6 Annual Report."

7          Do you have that page in front of you right

8 now?

9      A   No, I have "Baseline Stream Monitoring Data

10 Inventory."

11      MR. BENJAMIN:  I can let him look at mine.

12      MS. NOVAK:  Got it.

13      THE WITNESS:  The San Juan Creek Watershed

14 Stream Monitoring Assessment Report, yes.

15 BY MS. NOVAK:

16      Q   2011 annual report?

17      A   Yes.

18      Q   At the bottom it states "Prepared for Rancho

19 Mission Viejo," and it lists consultant Pace,

20 P-A-C-E.

21          Do you see that?

22      A   Yes.

23      Q   Again, what is Rancho Mission Viejo with

24 respect to San Juan Creek as far as you know?

25      MR. BENJAMIN:  Object to the form.
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1 BY MS. NOVAK:

2      Q   Its relationship.

3      MR. BENJAMIN:  Object to the form.

4      THE WITNESS:  The Rancho Mission Viejo Reserve

5 has responsibility for the habitat conservation plan

6 including the creek area.

7 BY MS. NOVAK:

8      Q   All right.  So now I'll have you go one,

9 two, three pages into the City document.  This

10 document is labeled "Figure 4-2, Erosion Locations,

11 2011 San Juan Creek Erosion Monitoring Study."

12          Do you know what this document is other than

13 what I just read?

14      A   No, I do not.

15      Q   Do you know what the City's purpose was

16 in providing this document to the Army Corps of

17 Engineers?

18      A   I refer that to Hossein.  I don't know.

19      MS. NOVAK:  All right.  I'm going to ask that we

20 take a five-minute break and then we will move on to

21 a different topic.  Anyone object?

22      THE WITNESS:  Works for me.

23      MS. NOVAK:  All right.  Thank you.

24          Off the record.

25          (Recess taken from 4:27 p.m. to
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1      4:37 p.m.)

2      THE WITNESS:  Before you ask a question, I

3 realized I was a little bit too literal when you

4 asked me a question earlier and I wanted to try to

5 provide a more complete answer.

6          You asked about what the purpose of this

7 specific photograph was and I said I couldn't address

8 it.

9          Taking that quite so literally, there's a

10 number of documents that were provided as background

11 to the Army Corps of Engineers they asked for.

12          I just want to clarify.  I understand and I

13 know the purpose of what the whole package was, a

14 given photograph I didn't want to answer; so I was a

15 little too literal.

16 BY MS. NOVAK:

17      Q   So with respect to photograph that was

18 labeled with respect to erosion --

19      A   Yes.

20      Q   -- are you in a position to tell me why that

21 specific document was being offered to the Army Corps

22 as part of the package?

23      A   The Army Corps in our discussions had asked

24 for background reports we had available or knew of,

25 and that picture was part of a background report that
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1 was provided to the Army Corps.

2      Q   Whether it provided any specific information

3 to the Army Corps that the City wanted to convey, can

4 you tell me what that information was?

5      A   No, I can't.  I don't believe it was

6 anything other than background.

7      Q   All right.  So I have been advised we have

8 been going about an hour, I'm going to cut to the

9 chase then.

10          I'm going to first ask, Mr. View, if you

11 have seen the following document that we are marking

12 as 46?

13          (Plaintiff's Exhibit 46 was marked

14      for identification and is attached

15      hereto.)

16      THE WITNESS:  Yes, I've seen this document.

17 BY MS. NOVAK:

18      Q   What is this document, sir?

19      A   It's a --

20          I believe I got it digitally, but it's a

21 letter from the San Diego Water Board notifying

22 Melissa Brandes as the contact person for BFM and

23 myself as the project manager for the City, that the

24 water board had reviewed the waiver application and

25 had determined that the site was not eligible for the
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1 waiver application and directed us to proceed with a

2 different application process.

3      Q   And, to your knowledge, is the Riding Park

4 now undergoing the process of obtaining additional

5 permits?

6      A   Yes.

7      Q   As we discussed before, at this time the

8 City has applied -- excuse me, the Blenheim Facility

9 Management has applied for industrial permit coverage

10 at the Riding Park.  I don't know if you were aware

11 and testified to, but it seems to have been approved.

12          In addition, has Blenheim Facility

13 Management now undertaken the process of obtaining a

14 permit related to its equestrian activities at the

15 Riding Park, to your knowledge?

16      MR. BENJAMIN:  Object to the form.

17      THE WITNESS:  I'm sorry, I don't understand what

18 you're asking.

19 BY MS. NOVAK:

20      Q   In this letter is the water board asking

21 that a permit related to concentrated animal feeding

22 operations be obtained?

23      A   Yes.  To my knowledge, Blenheim Facility

24 Management is undergoing the process for obtaining

25 that permit.
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1      Q   Are they doing so with the assistance of the

2 City's consultant, whether that is Amec or Fuscoe?

3      A   Yes.

4      Q   Are you aware of any other consultants

5 working with Blenheim in those efforts?

6      A   I can't answer the question as asked.  I'm

7 sorry.

8      Q   Have you been working with Blenheim Facility

9 Management at all as part of the process of obtaining

10 a permit related to their CAFO activities?

11      A   Yes.

12      Q   As part of that process have you worked with

13 any other consultant than Amec and Fuscoe?

14      A   By "you," you mean the City?

15      Q   Yes.

16      A   The City has worked with Amec and Fuscoe.

17          My understanding is Amec and Fuscoe have

18 subconsultants.  I couldn't identify who they are.

19      Q   Other than subconsultants, are there any

20 other consultants as part of this effort to get

21 permits?

22      A   Not that I'm aware of.

23      Q   Before we go to the permitting process

24 itself, I would like to ask you a few questions about

25 the management agreement between the City and
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1 Blenheim.

2          Is there currently a management agreement

3 that is operative between the City and Blenheim for

4 operations at the Riding Park?

5      MR. CALL:  Objection.  Vague.

6      THE WITNESS:  The current agreement is a

7 month-to-month agreement based on the previous

8 management agreement; so it's in place as a

9 month-to-month agreement.

10 BY MS. NOVAK:

11      Q   Does it carry forward the terms of the prior

12 management agreement?

13      A   Regarding management of the property and

14 responsibilities, yes.

15      Q   And did the prior management agreement

16 expire?

17      A   Yes.

18      Q   And when did it expire?

19      A   I would have to see it in front of me, but I

20 believe December of 2016.

21      Q   Was that the only management agreement, to

22 your knowledge, that existed between the City and

23 Blenheim, or was there one previous to the management

24 agreement that you just referenced?

25      A   There's been a series of agreements
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1 regarding the operation of the Riding Park with

2 Blenheim Facility Management since the purchase of

3 the property by the City.

4      Q   And, to your knowledge, though, the one that

5 contains the requirements that are in operation today

6 as far as Blenheim's operations is the one that

7 expired and has now been extended to month to month?

8      A   That is correct.

9      Q   Sorry.  I didn't want us to have to read

10 through the whole document.

11      A   Yeah, no worries.  I just have to answer the

12 questions you ask me.

13      Q   Got it.

14          Before I go on to permitting, with respect

15 to municipal codes and how they may apply to

16 stormwater regulation within the City jurisdiction,

17 are you prepared to answer those questions, or is

18 that a question better left to Hossein?

19      A   I would direct those questions to Hossein.

20      Q   Whether or not such municipal codes even

21 exist to implement the MS4, those I should ask

22 Hossein and not you as a representative of the City?

23      MR. BENJAMIN:  Yes.

24      THE WITNESS:  Yes.

25 BY MS. NOVAK:
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1      Q   Then as Exhibit 47, Mr. View, I'm going to

2 ask you to take a look at this document.

3          (Plaintiff's Exhibit 47 was marked

4      for identification and is attached

5      hereto.)

6      THE WITNESS:  I am familiar with the document

7 having seen it.  I'm not familiar with the technical

8 contents.

9 BY MS. NOVAK:

10      Q   Who at the City has the most responsibility

11 for determining whether Blenheim Facility Management

12 obtains stormwater permits?

13      A   I don't think I can answer that question as

14 asked.

15      Q   Is there somebody from the City who is

16 working with Blenheim on the process of obtaining

17 stormwater permits for the Riding Park?

18      A   There are several people in the City working

19 with Blenheim in the process to obtain permits.

20      Q   Is any one of those people within the City

21 primarily responsible?

22      A   I have responsibility for overall management

23 of the Riding Park as the City manager's designee

24 under the management agreement.

25          For water-quality-specific topics, I do rely
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1 on the public works department, including the City

2 public works director, City engineer, and Hossein

3 Ajideh who is a public works engineer.

4      Q   Is it your understanding that you have been

5 designated by the City today to speak on its behalf

6 with respect to the current efforts to obtain

7 stormwater permits for the Riding Park?

8      A   Yes, for purposes of the general

9 information.

10      MR. BENJAMIN:  Again, if you can point me to

11 the topic on the deposition notice, I think that

12 would help because that's how we did this.

13      MS. NOVAK:  Okay.

14      MR. BENJAMIN:  The problem I think is that when

15 you're saying, in general, "If I ask you about this

16 document," it's not clear to me where that falls into

17 the deposition notice.

18      MS. NOVAK:  This would also be a good time to

19 mark the deposition notice.

20          Exhibit 48.

21          (Plaintiff's Exhibit 48 was marked

22      for identification and is attached

23      hereto.)

24 BY MS. NOVAK:

25      Q   Can I direct you, Mr. View, simply to --
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1          First of all, have you seen this document

2 before?

3      A   Yes.

4      Q   And did you look at it in preparation for

5 your deposition today?

6      A   Yes.

7      Q   Can you please turn to the portion of the

8 document where it lists certain topics for

9 deposition?

10      A   Exhibit A?

11      Q   I believe that's correct.

12      A   Yes, I've turned to that page.

13      Q   So if I go down to topic 7, it refers to

14 "YOUR," and that includes the City generally,

15 "management and oversight of the RIDING PARK,

16 including inspections, investigations, operations,

17 response to complaints, and compliance with all

18 local, state, and federal laws."

19          Do you understand that the water board has

20 told the City and Blenheim Facility Management that

21 it expects the facility to obtain certain permits

22 which I would consider to be compliance with local,

23 state, and federal laws?

24          So are you prepared to testify regarding

25 such compliance?
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1      A   There was about three things in there.

2      Q   I hear you.

3          If going through the permitting process

4 qualifies as compliance with state and federal laws,

5 are you prepared to testify on the City's behalf

6 today?

7      A   I have to qualify.

8          To the extent I have the information

9 available and either in any knowledge or my records,

10 yes.

11      Q   If I am going to ask questions related to

12 the information presented in the permit application

13 documents, and you can consult with counsel off the

14 record first if you would like, are you prepared to

15 be able to provide that answer, or is Hossein a

16 potentially better witness to speak on the City's

17 behalf in that regard?

18      MR. BENJAMIN:  I think it depends on the type

19 of questions you're going to ask; so we haven't heard

20 a question yet on this document, I don't believe.

21      MS. NOVAK:  Then I'm happy to see what he says.

22      Q   So let's go to the document that has been

23 marked as Exhibit 47.

24          On page 2, or what is labeled page 2 at the

25 bottom in Section 4.0, the first sentence reads "The
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1 Riding Park discharges to San Juan Creek."

2          Is that the City's understanding with

3 respect to the hydrogeology at the Riding Park?

4      MR. CALL:  Objection.  Vague and ambiguous.

5          Discharge has become a legal term in this

6 case and that calls for a legal conclusion.

7      MR. BENJAMIN:  That is a specific topic in your

8 deposition notice for which Hossein is designated.

9      MS. NOVAK:  As far as the hydrogeology goes,

10 correct?

11      MR. BENJAMIN:  Yes.

12 BY MS. NOVAK:

13      Q   So, Mr. View, is it your position that

14 you're going to defer the City's answer to that

15 question to Mr. Hossein's testimony tomorrow?

16      A   Yes.

17      Q   Okay.  As part of the preparation of this

18 document, did the City provide any information as far

19 as the industrial uses at the site?

20      A   Did the City provide any information to who?

21      Q   To its consultants for use in preparing this

22 document.

23      MR. BENJAMIN:  Object to the form.  Vague.

24      THE WITNESS:  The information was provided

25 primarily by BFM regarding operations.
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1          City staff was involved in discussing the

2 operations of the Riding Park.  I'm not sure if that

3 constitutes providing information regarding

4 industrial operations.

5 BY MS. NOVAK:

6      Q   Who in staff would have been involved in

7 those discussions?

8      A   Myself, Hossein, maybe Carlos.  I can't

9 specifically say, but as inspector, he might have

10 been asked about his information.  I think that's who

11 I can recall at this time.

12      Q   Okay.  Are you in a position to be able to

13 answer questions regarding different aspects of the

14 Riding Park and what operations occur there?

15          So, for example --

16      A   I'm able to answer certain questions.  I

17 won't know until you ask the question.

18      Q   Can you tell me whether part of Blenheim's

19 operation at the Riding Park involves use of wash

20 water from the horse wash racks for purposes of dust

21 control?

22      A   Yes.

23      Q   And what is the City's understanding as far

24 as where that wash water is used for dust control on

25 City property at the Riding Park?

283

1      A   It was proposed for use for dust control in

2 the parking lot.  I have not specifically seen it be

3 used for that, but it was approved for that purpose.

4      Q   Does the City have knowledge as to whether

5 that is, in fact, where Blenheim is using wash water

6 for dust control?

7      A   I don't have any record indicating that as

8 an ongoing practice.  It was part of the application.

9 I know there are times when it's not used.  It's just

10 been contained and pumped to a truck off the tanks.

11      Q   Does the City have oversight over whether or

12 not Blenheim is properly disposing of wash water at

13 the Riding Park?

14      MR. BENJAMIN:  Object to the form.  Vague.

15      THE WITNESS:  The management agreement requires

16 Blenheim to comply with all permit requirements.  We

17 have no basis to believe they are not complying with

18 all permit requirements which would include disposal

19 of wastewater.

20 BY MS. NOVAK:

21      Q   With respect to disposal of wastewater at

22 the Riding Park, is there any particular department

23 within the City that would have oversight over that

24 activity and whether Blenheim is complying with all

25 applicable requirements?
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1      A   Both public works and building would have

2 authority if there were violations.  I'm not aware of

3 any violations having been identified.

4      Q   Is there somebody at the City whose job it

5 would be to determine whether there are violations of

6 wash water disposal at the Riding Park by Blenheim?

7      A   Yes.  And based on our organization

8 practices, that would be Hossein Ajideh, as the

9 public works water quality engineer.

10      Q   Would Hossein be in a better position than

11 you are to provide information as to what dust

12 control practices are actually being implemented at

13 the Riding Park with respect to any wash water?

14      A   I do not know if he --

15          I don't know.  You'd have to ask him.  We

16 both --

17          I know because of discussions with Hossein,

18 we're both aware that was an option for utilization.

19 I don't know if he's aware if it's been specifically

20 applied or not.

21      Q   Have you made representations to the water

22 board about the actual practice that Blenheim engages

23 with respect to use of wash water for purposes of

24 dust control?

25      A   The City --
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1      MR. BENJAMIN:  Object to the form.

2      THE WITNESS:  The City has not made

3 representations that I'm aware of to the actual

4 practice.

5 BY MS. NOVAK:

6      Q   So, for example, the City has not made

7 statements that the wash water is only used for dust

8 control purposes in, for example, the stables area,

9 to your knowledge?

10      A   In the stables area, to my knowledge, and I

11 don't believe we have any record of that, no.

12      Q   And, to your knowledge, did the City review

13 the information in this document we've marked as 47

14 and have a chance to determine whether it believed

15 this information was accurate?

16      MR. BENJAMIN:  Object to the form.  Vague.

17      THE WITNESS:  I do actually need to ask my

18 attorney a question because did that include our

19 consultants under your direction?

20      MR. BENJAMIN:  I think if you understand the

21 question, but again, do not reveal any conversations

22 that involved conversations with the attorney.

23      THE WITNESS:  So as been previously discussed,

24 our consultant team provided support to BFM and their

25 application, and in that context I would expect that
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1 certain information was correct, but I have not asked

2 them specifically.

3 BY MS. NOVAK:

4      Q   Do you have an understanding as to whether

5 the City has an independent obligation to ensure

6 compliance with all applicable environmental laws

7 regardless of whether it is subject to a lawsuit?

8      MR. BENJAMIN:  Object to the form.  Calls for a

9 legal conclusion.

10      THE WITNESS:  So as I understand the question,

11 the City as a property owner has requirements to

12 comply with applicable regulations, yes.

13 BY MS. NOVAK:

14      Q   And in the source of determining whether the

15 City is complying with all applicable regulations,

16 does the City have a consultant to assist it in the

17 context of water quality?

18      A   Yes.

19      Q   And, in fact, does the City's relationship

20 with its consultant for water quality's purpose

21 predate any lawsuit filed by Coastkeeper?

22      A   That I'm aware of, yes.

23      Q   And is one purpose of the City's work with a

24 water quality consultant to ensure ongoing regulatory

25 compliance?
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1      A   Yes.

2      Q   So in the context of discussions that the

3 City may have had with its consultant for compliance

4 purposes, it is my hope that you are answering the

5 questions.  If, of course, you understand that you

6 are receiving advice either from your attorneys or

7 attorneys directing a consultant as part of the

8 litigation, please say something.

9      A   Yes.

10      Q   Because those, I don't want you to answer.

11 Okay?

12      A   Yes.

13      Q   Okay.  Are you involved with the City's

14 attempt to put in a sewer system at the Riding Park?

15      MR. BENJAMIN:  Object to the form.

16 Characterization.

17          Go ahead.

18      THE WITNESS:  As the designated project manager

19 for the Riding Park, I am aware of and engage with

20 the public works department in the project they have

21 responsibility for which is installation of a CAFO

22 approved project including sewer, water, and

23 reclaimed water facilities.

24 BY MS. NOVAK:

25      Q   Is it your understanding that you are
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1 designated as the City's witness today for purposes

2 of discussing the ongoing sewer project at the Riding

3 Park?

4      MR. BENJAMIN:  To the extent you're referring

5 to your Attachment 1 to your deposition notice which

6 was a January 2017 biological resources construction

7 plan, then yes, he is.

8      THE WITNESS:  Yes.

9      MR. BENJAMIN:  He is designated for that topic.

10 BY MS. NOVAK:

11      Q   And to the extent that I'm not talking about

12 that particular document, but I am talking about

13 compliance with SOCWA's requirements compliance with

14 construction permitting as part of the sewer project.

15      MR. BENJAMIN:  Can you point me to that topic

16 on your deposition notice?

17      MS. NOVAK:  Sure.

18          Let's go back to number 7, "compliance with

19 all local, state, and federal laws" as one.

20          I could also point to number 21,

21 "Environmental compliance, environmental permitting,

22 municipal regulations that apply to the RIDING PARK,

23 and enforcement of regulations at the RIDING PARK."

24          Number 22, "YOUR role...in operating and

25 managing the RIDING PARK."
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1          33, "Control measures to prevent storm water

2 runoff, non-storm water runoff and pollution

3 discharges...at the RIDING PARK."

4          The sewer system probably also impacts

5 number 28, "Sampling, testing, surveying, data

6 collection, or other studies performed at the RIDING

7 PARK."

8          I'm sure a few others.

9          Number 24, "communications with federal,

10 state, and non-Defendant local agencies related to

11 the RIDING PARK."

12      MR. BENJAMIN:  To the extent you're trying to

13 characterize the sewer project as part of the Riding

14 Park's operation, that's disingenuous and not how we

15 have been handling this lawsuit.

16          But yes, Mr. View is prepared to discuss the

17 sewer project today.

18 BY MS. NOVAK:

19      Q   Has the City ever suggested that the

20 potential for connecting to the City sewer system is

21 itself a best management practice that can be

22 implemented to address stormwater discharges at the

23 Riding Park?

24      MR. BENJAMIN:  Object to the form.  Vague.

25          Go ahead.
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1      THE WITNESS:  Specifically regarding the wash

2 racks, yes.

3 BY MS. NOVAK:

4      Q   With respect to other discharges that may

5 come from the Riding Park, for example, into the

6 ditch or other on-site channels, has the City

7 contemplated use of a sewer system to address those?

8      MR. BENJAMIN:  Object to the form.  Vague.

9      THE WITNESS:  Not that I'm aware of and not in

10 the scope of the current project.

11 BY MS. NOVAK:

12      Q   Can you tell me what the status of the

13 project is right now?

14      A   It's under construction.

15      Q   Has construction actually begun at the

16 Riding Park?

17      A   How do you define "construction"?

18          There's ongoing construction activity.

19 There's been digging.

20      Q   Like shovel in the ground?

21      A   Yes, yes.

22      Q   And the City has now received coverage under

23 the construction general permit for that project; is

24 that correct?

25      A   That's correct.
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1      Q   Is the City subject to any regulation by

2 SOCWA with respect to its design of the sewer system?

3      MR. BENJAMIN:  Object to the form.  Vague.

4      THE WITNESS:  For the design --

5          Not that I'm aware of for the design of the

6 sewer system.

7 BY MS. NOVAK:

8      Q   Has SOCWA suppressed any concerns about the

9 proposed sewer system that the City is undertaking?

10      MR. BENJAMIN:  Object to the form.  Vague.

11      THE WITNESS:  I'm not aware of any concerns

12 with the sewer system the City is constructing, no.

13 BY MS. NOVAK:

14      Q   Are you aware of any concerns SOCWA has

15 expressed with respect to the Riding Park?

16      MR. BENJAMIN:  Object to the form.  Vague.

17 BY MS. NOVAK:

18      Q   To the City.

19      A   It's still too vague.

20          I don't know over the course of discussions

21 what SOCWA might or might not have talked to the

22 public works department about.

23      Q   How many discussions has the City had with

24 SOCWA with respect to the proposed sewer project at

25 the Riding Park?
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1      A   Several would be my answer.  I can't give

2 you a specific number.

3      Q   Was the --

4          Was SOCWA made aware of the City's

5 intentions to potentially use a sewer system to

6 dispose of wastewater from the wash racks?

7      A   Yes.

8      Q   Did SOCWA authorize such hookups from the

9 wash racks to a sewer system?

10      A   We haven't requested it.  There is no basis

11 for them to authorize it.

12      Q   Is the City eventually going to have to

13 request SOCWA's permission before it would hook wash

14 racks up to the sewer system for purposes of

15 disposing of the wastewater?

16      MR. BENJAMIN:  Object to the form.  Vague,

17 calls for speculation.

18          You can answer.

19      THE WITNESS:  The City will obtain permits as

20 required by SOCWA for the sewer system regardless of

21 what the source of sewer effluent is.

22 BY MS. NOVAK:

23      Q   Is it your understanding that the City is

24 too early in the sewer system project to know whether

25 such permits will be required from SOCWA?
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1      MR. BENJAMIN:  Object to the form.  Calls for

2 speculation.

3      THE WITNESS:  No.

4      MR. BENJAMIN:  Assumes facts not in evidence.

5 BY MS. NOVAK:

6      Q   Is it the City's understanding that if any

7 such permits were required by SOCWA, it already has

8 them?

9      MR. BENJAMIN:  Object to the form.  Assumes

10 facts not in evidence.

11      THE WITNESS:  No, as the question's asked.

12 BY MS. NOVAK:

13      Q   Has the City asked SOCWA whether any permits

14 are going to be required for the proposed sewer

15 project?

16      A   Yes.

17      Q   And what was SOCWA's response?

18      A   Permits required for connecting the new

19 sewer system to the SOCWA system.

20      Q   Okay.  Fair enough.

21          So right now is the City undertaking a

22 construction project to put sewer lines in at the

23 Riding Park?

24      A   Yes.

25      Q   And eventually is the City hoping to connect
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1 those sewer lines to SOCWA's system?

2      A   Yes.

3      Q   At such time as the City does propose to

4 connect the Riding Park sewer lines to SOCWA's

5 system, at that point would a permit be necessary?

6      MR. BENJAMIN:  Object to the form.  Calls for a

7 legal conclusion.

8      THE WITNESS:  That is my understanding.

9 BY MS. NOVAK:

10      Q   And do you have an understanding as to

11 whether City staff is currently discussing with SOCWA

12 what requirements it will impose as part of such a

13 permit?

14      A   Yes.

15      Q   Is it your understanding on behalf of the

16 City that the City will need some sort of

17 pretreatment at the Riding Park before it will be

18 allowed to hook up into the SOCWA sewer system?

19      A   That's asking a question that assumes

20 information that --

21          It depends what we ultimately discharge to

22 the SOCWA system whether pretreatment will be

23 necessary or not.

24      Q   What is the City's current intention with

25 respect to what the sewer lines should convey in the
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1 future?

2      A   As the plan is scoped, it is a conventional

3 sewer system to serve improvements to the Riding Park

4 which include the office buildings, restrooms, and

5 other miscellaneous facilities.

6          As described in the project scope as a

7 possibility will be connection to the wash racks.

8 That is not in the current scope of the project as

9 being constructed.

10      Q   Does the current scope of the project

11 anticipate that the sewer lines at the Riding Park

12 will collect runoff from the site and discharge it

13 into the sewer system as opposed to into San Juan

14 Creek or the on-site ditches or tributaries?

15      MR. BENJAMIN:  Object to the form.  Compound.

16      THE WITNESS:  Stormwater runoff?

17 BY MS. NOVAK:

18      Q   Correct.

19      A   I'm not aware of a scope to collect

20 stormwater runoff into the sewer system as a general

21 feature of the sewer.

22          I would have to review the plans for the

23 trail system that was proposed which included some --

24 I know it included some percolation.  It may have

25 included some collection facilities, but I'd have to
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1 review those plans.  Those are separate from the

2 sewer, though.

3      Q   Is it the City's understanding currently

4 that there is no scope of work it is going to propose

5 that will collect just surface runoff generally at

6 the site and convey it into a sewer system to

7 eventually be hooked into the SOCWA system?

8      MR. BENJAMIN:  Object to the form.  Calls for

9 speculation.

10      THE WITNESS:  I would have to defer to Hossein

11 in terms of the overall water quality plan for the

12 Riding Park.

13 BY MS. NOVAK:

14      Q   So outside of connecting, for example, the

15 office and bathrooms and other similar facilities,

16 who is in the better position to discuss the

17 potential to use the sewer system for water quality

18 purposes, you or Hossein?

19      A   I believe Hossein would be better positioned

20 to answer those questions.

21      Q   And do you understand that Hossein would be

22 the one to speak on the City's behalf with respect to

23 use of the sewer system for water quality purposes?

24      A   Yes, I believe that would be a fair

25 representation.
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1      Q   With respect to the application that has

2 been submitted to the water board for permitting of

3 its stormwater, would you like me to go through a

4 series of questions to determine whether you should

5 answer them on behalf of the City?  Or is the permit

6 application for water quality purposes better left to

7 discuss with Hossein tomorrow?

8      MR. BENJAMIN:  Are you talking about the

9 MS4 permit?

10      MS. NOVAK:  I am talking about a CAFO permit.

11 And I'm also talking about the industrial general

12 permit.  And I'm talking about the MS4 permit.

13      MR. BENJAMIN:  You're talking about the CAFO

14 permit and the IGP that Blenheim submitted?

15      MS. NOVAK:  Yeah.

16      MR. BENJAMIN:  I think you can --

17          Hossein is going to be our witness on the

18 MS4, all MS4 issues.

19          Again, I don't know what questions you're

20 going to ask, but to the extent you have questions

21 about City staff's participation in the CAFO permit

22 and the IGP permit, you can ask Mr. View those

23 questions.

24          If you're going to ask technical questions

25 regarding things done by the consultants, I'm not
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1 sure that either witness is going to be able to

2 answer those because they're not the one responsible

3 for preparing that report.

4      MS. NOVAK:  I think I'm entitled to not only

5 find out what Mr. View can bind the City to as a

6 designated 30(b)(6) witness, but to the extent he

7 personally has information, I can ask that.

8          I would also like to clarify, though,

9 there's more than one type of stormwater permit.  I

10 think you are aware.

11      MR. BENJAMIN:  Sure.

12      MS. NOVAK:  You just listed a few.

13          To the extent that the City is going to be

14 asked questions about its position or knowledge

15 relating to stormwater permitting under any of those

16 permits, I can see if Mr. View will provide the City

17 with a position today or I can -- I'm fine waiting to

18 talk to Hossein.

19          I just don't want a gotcha moment where, if

20 I ask Hossein questions about water quality

21 permitting, I am being told he's not allowed to talk

22 on behalf of the City.

23          I can ask him questions personally all day

24 long, but as far as the City goes, who is in the best

25 position to speak for the City?
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1          It is not a trick question.

2      MR. BENJAMIN:  I understand, but it is in

3 regards to the type of question.

4          So if you're trying to ask, for example,

5 Mr. View what a specific TMDL is, he's not going to

6 be able to answer that question.

7          If your question is in regards to City staff

8 and City departments and which staff is responsible

9 and what is the organization, Mr. View can provide

10 that information.

11      MS. NOVAK:  Okay.

12      Q   So with respect to the efforts to obtain

13 permit coverage for the Riding Park, are you familiar

14 with the term "Stormwater Pollution Prevention Plan"?

15      A   Yes.

16      Q   Is that sometimes called a SWPPP?

17      A   Yes.

18      Q   Who on City staff has, if any, participated

19 in helping to put together a SWPPP for Blenheim's

20 operations at the City's writing?

21      A   City consultants.  And I believe Hossein

22 have provided assistance in preparation of that

23 document.

24      Q   Have you, yourself, provided assistance with

25 respect to the preparation of the SWPPP that Blenheim
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1 is working on for purposes of permitting?

2      A   No.

3      MS. NOVAK:  Can we agree that I should ask

4 Hossein those questions, then?

5      MR. BENJAMIN:  Sure.

6 BY MS. NOVAK:

7      Q   Have you heard of the term "Report of Waste

8 Discharge"?

9      A   Yes.

10      Q   What is your understanding of what that is?

11      MR. BENJAMIN:  Object to the form.

12      THE WITNESS:  My understanding is -- having

13 reviewed the San Diego Water Board request for that

14 document as well as talking to our consultant, is

15 that it is a report provided regarding water quality

16 matters at the Riding Park having to do with

17 discharge waste from the property.  That's about as

18 far as I can take it.

19      MS. NOVAK:  Can we agree that I should save

20 those questions for Hossein as well?

21          The witness just testified he knows -- he's

22 heard the term "ROWD," or "Report of Waste

23 Discharge."

24      MR. BENJAMIN:  If your question is who on City

25 staff worked on it, I think that's an appropriate for
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1 Mr. View.

2      MS. NOVAK:  I can ask that question.

3      MR. BENJAMIN:  If you have specific questions

4 about the details of the ROWD, that would be better

5 saved for Hossein.

6      MS. NOVAK:  That's all I'm asking for

7 clarification on.  I guess I can also ask Hossein who

8 on City staff works on these documents.

9      Q   Mr. View, did anyone on City staff work in

10 preparing a report of waste discharge for the purpose

11 of obtaining permitting at the Riding Park, to your

12 knowledge?

13      A   I'm not sure I'm -- "worked on" would not be

14 correct.

15          BFM is responsible for submitting the

16 application.

17          City consultant staff and I believe

18 Hossein have provided information for purposes of

19 preparing that application.

20      MS. NOVAK:  With respect to any questions I

21 have regarding the information that led to the report

22 of waste discharge documents, can we agree that I

23 will reserve those for Hossein tomorrow?

24      MR. BENJAMIN:  Sure.

25      MS. NOVAK:  Thank you.

302

1      MR. BENJAMIN:  What's the time on there?

2      THE REPORTER:  23 left.

3      MS. NOVAK:  I'm going to ask for your

4 indulgence for a 10-minute break just to determine

5 whether or not we've covered what I think we need to

6 cover.  There is the potential I won't have much, if

7 anything, to fill that 23 minutes, 24 minutes.

8          We'll go off the record.

9      MR. BENJAMIN:  Okay.

10      MS. NOVAK:  All right.

11          (Recess taken from 5:15 p.m. to

12      5:23 p.m.)

13      MS. NOVAK:  Mr. View, in light of how much

14 ground we've covered today and the fact that really a

15 lot of my questions are stormwater water quality

16 related and MS4 related, I think I'm done; so

17 Mr. Call, Mr. Benjamin, if you have questions for the

18 witness, speak up.

19      MR. CALL:  I have no questions.

20      MS. NOVAK:  All right.

21          I'm going to ask that the original

22 transcript end up in my custody for safekeeping for

23 purposes of trial.

24          Did you want your witness to have a chance

25 to review the transcript?

303

1      MR. BENJAMIN:  Yes.

2      MS. NOVAK:  Then I'm going to ask the reporter

3 to send the original to Mr. Benjamin so that the

4 witness can review it.

5          Mr. View, how much time do you need to

6 review that transcript?

7      THE WITNESS:  Depends when it shows up.

8      MR. BENJAMIN:  It's probably easier for her to

9 send it directly to Mr. View at the City, if you're

10 comfortable with that.

11      THE WITNESS:  Yes.

12          I wasn't trying to be facetious.  It's just

13 if it's a Council day, I'll have no days.  A couple

14 days I would assume would be adequate time.

15      MS. NOVAK:  We usually give people a few weeks.

16      MS. BRANDES:  I got 30 days.

17      THE WITNESS:  30 days is greet.

18      MS. NOVAK:  I will let you have those 30 days.

19          At the end of that 30-day period, I'm going

20 to ask you to certify that everything is true and

21 correct or make any corrections you feel are

22 necessary.

23      THE WITNESS:  Yes.

24      MS. NOVAK:  At the end of 30 days, I'm going to

25 ask that transcript come back to me for safekeeping.

304

1          If, for some reason, the deposition

2 transcript has gone unsigned, it will be assumed that

3 everything in it is true and correct as sworn by you

4 today.

5          And if, upon reasonable request, you need to

6 see it at trial or for any other purpose, I'm happy

7 to bring it along.

8      MR. CALL:  Agreed.

9      MR. BENJAMIN:  Agreed.

10          I would just ask can we do 32 days from

11 the date of mailing because we don't know when he

12 receives it?

13      MS. NOVAK:  Sure.

14      MR. BENJAMIN:  One other stipulation, that a

15 certified copy can be used in lieu of the original at

16 the trial of the deposition.

17      MS. NOVAK:  If, for some reason, the original

18 cannot be produced, I will agree to that.

19      MR. BENJAMIN:  Thank you.

20      MR. CALL:  Agreed.

21      THE REPORTER:  Mr. Benjamin, to confirm your

22 copy order?

23      MR. BENJAMIN:  Yes, please.

24          Expedited, one original and one eTran.

25      MR. CALL:  I will not need a copy.
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1      MR. BENJAMIN:  I'd like a rough draft tonight

2 if you can.

3      THE REPORTER:  You wanted one week on that?

4      MR. BENJAMIN:  On the expedited, yes, please.

5      MS. NOVAK:  I will take a CD as well as the

6 original certified.

7      THE REPORTER:  Did you need a rough?

8      MS. NOVAK:  No.  Thank you very much.

9          (Whereupon the deposition was

10      concluded at 5:26 p.m.)

11 /

12 /

13

14

15

16

17

18

19

20

21

22

23

24

25
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9          I, the undersigned, say that I have read the

10 foregoing deposition, and I declare, under penalty of
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1

2

3          I, the undersigned, a Certified Shorthand

4 Reporter of the State of California, Registered

5 Professional Reporter, and Certified Realtime

6 Reporter, do hereby certify:

7          That the foregoing proceedings were taken

8 before me at the time and place herein set forth;

9 that any witnesses in the foregoing proceedings,

10 prior to testifying, were placed under oath; that a

11 verbatim record of the proceedings was made by me

12 using machine shorthand which was thereafter

13 transcribed under my direction; further, that the

14 foregoing is an accurate transcription thereof.

15          I further certify that I am neither

16 financially interested in the action nor a relative

17 or employee of any attorney of any of the parties.

18          IN WITNESS WHEREOF, I have this date

19 subscribed my name.

20

21 Dated:  January 16, 2018

22

23
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