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Deputy Clerk Court Reporter 
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Not Present Not Present

Proceedings: [IN CHAMBERS] Order Regarding Motion for Summary Judgment

Defendant Robert Botzheim (“Officer Botzheim”) filed a motion for summary
judgment against Plaintiff Nickolas Wildstar’s (“Mr. Wildstar”) claims.  (Mot., Dkt. No.
22.)  Mr. Wildstar opposed the motion.  (Opp’n, Dkt. No. 26.)  Officer Botzheim filed a
reply.  (Reply, Dkt. No. 27.)

For the following reasons, the Court grants in part and denies in part the motion
for summary judgment.

I.  BACKGROUND

On the morning of January 16, 2017, Officer Botzheim, then an officer with the
California State University Fullerton Police Department, was assisting the Fullerton
Police Department (“FPD”) along with FPD Corporal Bauer, in response to a burglary in
progress at the Dog Haus and Jersey Mike’s restaurants in the City of Fullerton. 
(Interrogatory Response, Dkt. No. 22-3 at 3.)  One male suspect was arrested and three
black males fled from the scene.  (Report, Dkt. No. 22-4, Ex. B, Ex. 1 at p.1.)  The
security guard told Corporal Bauer that the three suspects ran northbound on Titan Drive
from the area of the Dog Haus to Nutwood Avenue and then ran westbound on Nutwood. 
(Id.)  At approximately 4:24 a.m., Officer Bauer contacted a witness who stated that a
black male was trying to get into his car in a parking lot south of the UCA apartments on
the southeast corner of Nutwood and State College Blvd.  (Id.)  The witness stated that
the black male lifted his jacket as if to show he had a gun.  (Id.)  The witness described
the suspect as being a black male who was 5’ 10’’, 150 pounds, wearing blue jeans and a
dark blue hoodie with a zipper.  (Peacock Decl., Dkt. No. 26-2, Ex. A, 0:15-0:26.) 
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Another witness provided a description of one of the three black males as wearing either
a white or tan striped t-shirt. (Peacock Decl, Dkt. No. 26-2, Ex. B, 0:58-1:04.)  

A perimeter was set up around the UCA apartments by FPD.  (Report, Dkt. No. 22-
4, Ex. B, Ex. 1 at p.1.)  Officer Botzheim was on the east perimeter on Titan Drive, south
of Nutwood.  (Id.)  At approximately 5:00 a.m., Officer Botzheim saw Mr. Wildstar
walking on the north side of Nutwood from Titan wearing a dark chevron-patterned
overcoat with an approximate 5’’ collar, a long sleeved button-down white and brown,
plaid-striped shirt, and brown slacks.  (Response, Dkt. No. 22-3, Ex. A at 3; Wildstar
Decl., Dkt. No. 26-4 ¶ 17; Video, Dkt. No. 26-2, Ex. C, 0:00-0:39.)  Mr. Wildstar was
carrying an umbrella and a blue lunch box.  (Wildstar Decl., Dkt. No. 26-4 ¶ 17; Video,
Dkt. No. 26-2, Ex. C, 0:00-0:39.)  Mr. Wildstar is 6’ 4’’ and weighed at least 200 pounds
in January 2017.  (Wildstar Decl., Dkt. No. 26-4 ¶ 18; Report, Dkt. No. 22-4, Ex. B., Ex.
1.)  He was walking in an area that was less than a mile away from the area reported by
the witnesses.  (Statement of Disputed Facts (“SDF”), Dkt. No. 26-1 ¶ 11.)

Officer Botzheim drove up behind Mr. Wildstar and attempted to detain him to
investigate the burglary.  (Botzheim Depo., Dkt. No. 22-4, 29:3-6, 30:2-16.)  At the same
time, Corporal Becerra joined Officer Botzheim to detain Mr. Wildstar for questioning. 
(Id.)  Officer Botzheim activated his body camera, which recorded the encounter.  (Id.,
32:19-21, 37:17-18.)  When Mr. Wildstar saw Officer Botzheim, he stopped, pulled out
his cell phone and pointed the camera at the officers.  (Id. 31:1-11; Video, Dkt. No. 26-2,
Ex. C, 0:00-0:27.)  

Officer Botzheim explained to Mr. Wildstar that a burglary had just happened. 
(Video, Dkt. No. 26-2, Ex. C, 0:00-0:27.)  Mr. Wildstar responded, “I don’t care, I have
to go to work.  What the hell are you following me for?”  (Id.)  Officer Botzheim stated,
“I’m following you because you match the description of one of the suspects.”  (Id.)  Mr.
Wildstar questioned, “I match the description?  Why, because I’m black?”  (Id.)  Corporal
Becerra said, “Yeah, three of them robbed . . .” and Mr. Wildstar again told the officers
that he was on his way to work.  (Id.)  Officer Botzheim asked Mr. Wildstar three times
in a five-second period whether he had some ID.  (Id.)  While Officer Botzheim asked
Mr. Wildstar for ID, Mr. Wildstar yelled at the officers, complaining that they were
stalking him with the light.  (Id.)  Mr. Wildstar did not respond to Officer Botzheim
asking if he had ID.  (Id.)  Mr. Wildstar had sweat on his face.  (Report, Dkt. No. 22-4,
Ex. B, Ex. 1, p.1.)  
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At this point, Officer Botzheim grabbed Mr. Wildstar’s arm and put his hands
behind his back in order to detain him.  (Video, Dkt. No. 26-2, Ex. C, 0:27-2:54.)  After
handcuffing Mr. Wildstar, Officer Botzheim asked Mr. Wildstar multiple times if he had
ID, and Mr. Wildstar did not respond.  (Id. 2:55-3:33

Officer Botzheim asked Mr. Wildstar if he could talk to him civilly for a second. 
(Id. 4:08-4:28.)  Mr. Wildstar stated, “I do not want to speak with you at all.  There is no
civility in your actions.”  (Id.)  Officer Botzheim responded, “Ok, I’ll book you at the jail
then.”  (Id.)  Mr. Wildstar told Officer Botzheim that he would sue him.  (Id.)  Officer
Botzheim responded, “If you’re going to sue me, I might as well book you, right?”  (Id.)

Officer Botzheim arrested Plaintiff.  (Id., 6:12-10:15) Officer Botzheim took Mr.
Wildstar back to the station.  (Id.)  After a field show-up ruled Mr. Wildstar out as a
suspect in the burglary, Officer Botzheim cited him for violation of California Penal
Code section 148(a)(1) and he was released.  (Botzheim Depo., Dkt. No. 22-4, 44:16-
45:10.)  

On May 18, 2017, the Orange County District Attorney filed a complaint, charging
Mr. Wildstar with one count of violation of California Penal Code section 148(a)(1), for
willfully and unlawfully resisting, delaying, and obstructing Officer Botzheim in the
discharge of his duties as a peace officer.  (Request for Judicial Notice (“RJN”), Dkt. No.
22-7, Ex. 1.)1  Mr. Wildstar’s case proceeded to trial and a jury found Mr. Wildstar not
guilty of violating California Penal Code section 148(a)(1).  (Wildstar Depo., Dkt. No.
22-5, 46:5-7, 48:11-12.)  

On August 21, 2018, Mr. Wildstar filed a complaint against Officer Botzheim,
David Becerra (“Becerra”), and the City of Fullerton (the “City”) alleging six causes of

1 Under Federal Rule of Evidence 201, the Court may take judicial notice of matters of public
record if the facts are not “subject to reasonable dispute.”  Lee v. City of Los Angeles, 250 F.3d 668,
688-89 (9th Cir. 2001); see Fed. R. Evid. 201(b).  The Court takes judicial notice of the documents in
the Request for Judicial Notice (“RJN”), Exhibit 1 pursuant to Fed. R. Evid. 201.  All of the court
documents in the RJN “can be accurately and readily determined from sources whose accuracy cannot
reasonably be questioned.”  Fed. R. Evid. 201(b)(2).  The Court takes judicial notice of the fact that the
documents have been submitted to the Superior Court of California in the County of Orange, but not for
the truth of any facts alleged therein.  In addition, the Court notes that although Officer Botzheim refers
in his Statement of Uncontroverted Facts to a denial of Mr. Wildstar’s motion to suppress, Exhibit 1
contains no order denying a motion to suppress.  (SUF, Dkt. No. 22-8 ¶ 27.)
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action for: (1) violation of Fourth Amendment-seizure of person; (2) violation of First
Amendment-freedom of speech; (3) violation of Fourth and Fourteenth
Amendments–malicious prosecution; (4) violation of Fourteenth Amendment–equal
protection; (5) municipal liability–failure to train; and (6) municipal
liability–unconstitutional official policy.  (Complaint, Dkt. No. 1.)  Mr. Wildstar
stipulated to dismiss the claims against Becerra and the City, which also dismissed the
fifth and sixth causes of action for municipal liability.  (Stipulation, Dkt. No. 20.)  Four
causes of action remain for violations of the First, Fourth, and Fourteenth Amendments. 
Mr. Wildstar appears to only oppose the motion for partial summary judgment on three
causes of action for: (1) violation of Fourth Amendment: Unlawful detention/arrest; (2)
Violation of First Amendment: Freedom of speech/right to seek redress; and (3) Violation
of Fourth and Fourteenth Amendment: Malicious prosecution.  (Opp’n, Dkt. No. 26 at 1.)

II.  LEGAL STANDARD

Summary judgment is appropriate where the record, read in the light most
favorable to the nonmovant, indicates “that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a); see
also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  Summary adjudication, or
partial summary judgment “upon all or any part of [a] claim,” is appropriate where there
is no genuine dispute as to any material fact regarding that portion of the claim.  Fed. R.
Civ. P. 56(a); see also Lies v. Farrell Lines, Inc., 641 F.2d 765, 769 n.3 (9th Cir. 1981)
(“Rule 56 authorizes a summary adjudication that will often fall short of a final
determination, even of a single claim . . . .”) (internal quotation marks omitted).

Material facts are those necessary to the proof or defense of a claim, and are
determined by referring to substantive law.  Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). In deciding a motion for summary judgment, “[t]he evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawn in his favor.” 
Anderson, 477 U.S. at 255.2

2 “In determining any motion for summary judgment or partial summary judgment, the Court
may assume that the material facts as claimed and adequately supported by the moving party are
admitted to exist without controversy except to the extent that such material facts are (a) included in the
‘Statement of Genuine Disputes’ and (b) controverted by declaration or other written evidence filed in
opposition to the motion.” L.R. 56-3.
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The moving party has the initial burden of establishing the absence of a material
fact for trial.  Anderson, 477 U.S. at 256.  “If a party fails to properly support an assertion
of fact or fails to properly address another party’s assertion of fact . . ., the court may . . .
consider the fact undisputed.”  Fed. R. Civ. P. 56(e)(2). Furthermore, “Rule 56[(a)]
mandates the entry of summary judgment . . . against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trial.”  Celotex Corp., 477 U.S. at 322. 
Therefore, if the nonmovant does not make a sufficient showing to establish the elements
of its claims, the Court must grant the motion.

III.  DISCUSSION

A. Qualified Immunity

The doctrine of qualified immunity protects “government officials performing
discretionary functions . . . from liability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights of which a reasonable
person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Qualified
immunity shields an official even if the conduct resulted from “‘a mistake of law, a
mistake of fact, or a mistake based on mixed questions of law and fact.’”  Pearson v.
Callahan, 555 U.S. 223, 231 (2009) (quoting Groh v. Ramirez, 540 U.S. 551, 567 (2004)
(Kennedy, J., dissenting)).  The doctrine protects “all but the plainly incompetent or those
who knowingly violate the law. . . . [If] officers of reasonable competence could disagree
on th[e] issue [of whether a chosen course of action is constitutional], immunity should
be recognized.”  Malley v. Briggs, 475 U.S. 335, 341 (1986).

The Ninth Circuit applies a two-pronged inquiry to resolve claims of qualified
immunity.  First, the court must determine whether the officer’s conduct violated a
constitutional right.  Robinson v. York, 566 F.3d 817, 821 (9th Cir. 2009) (citing Saucier
v. Katz, 533 U.S. 194, 201 (2001)).  This concerns the reasonableness of an officer’s
mistake of fact. Torres v. City of Madera, 648 F.3d 1119, 1127 (9th Cir. 2011).  While an
officer’s actions are not judged “with the 20/20 vision of hindsight,” the court must ask
“whether a reasonable officer would have or should have accurately perceived that fact.” 
Id. at 1124 (citations omitted) (emphasis in original).  Second, the court must determine
whether the constitutional right at issue was “clearly established in light of the specific
context of the case” at the time of the events in question.  Mattos v. Agarano, 661 F.3d
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433, 440 (9th Cir. 2011) (en banc) (citing Robinson, 566 F.3d at 821), cert. denied, 132
S. Ct. 2681 (2012), cert. denied, 132 S. Ct. 2682 (2012), cert. denied, 132 S. Ct. 2684
(2012).  While the Saucier sequence is often appropriate, courts are “permitted to exercise
their sound discretion in deciding which of the two prongs of the qualified immunity
analysis should be addressed first in light of the circumstances in the particular case at
hand.”  Pearson, 555 U.S. at 236. 

A right is clearly established if “a reasonable officer would recognize that his or
her conduct violates that right under the circumstances faced, and in light of the law that
existed at that time.”  Kennedy v. City of Ridgefield, 439 F.3d 1055, 1065–66 (9th Cir.
2006); see also Saucier, 533 U.S. at 202.  The inquiry “must be undertaken in light of the
specific context of the case, not as a broad general proposition.”  Saucier, 533 U.S. at
201.  “[T]he contours of the right must be sufficiently clear that a reasonable official
would understand that what he is doing violates that right.”  Id. (quoting Anderson v.
Creighton, 483 U.S. 635, 640 (1987)).  A case need not be directly on point, but existing
binding or persuasive precedent “‘must have placed the statutory or constitutional
question beyond debate.’”  Mattos, 661 F.3d at 442 (quoting Ashcroft v. al-Kidd, 131 S.
Ct. 2074, 2083 (2011)); see Osolinski v. Kane, 92 F.3d 934, 936 (9th Cir. 1996)
(permitting use of persuasive authority).  Officials can “be on notice that their conduct
violates established law even in novel factual circumstances,” because otherwise, they
“would rarely, if ever, be held accountable for their unreasonable violations of the Fourth
Amendment.”  Mattos, 661 F.3d at 442 (internal quotation marks and citations omitted). 
Nonetheless, the Court should “apply the ‘clearly established’ rule in such a way that
faithfully guards ‘the need to protect officials who are required to exercise their
discretion and the related public interest in encouraging the vigorous exercise of official
authority.’”  Id. (quoting Harlow, 457 U.S. at 807).  The plaintiff has the burden of
establishing that constitutional right was “clearly established” at the time of the alleged
violation.  Kennedy, 439 F.3d at 1065.  The Supreme Court “has ‘repeatedly told
courts—and the Ninth Circuit in particular—not to define clearly established law at a
high level of generality.’”  Kisela v. Hughes, 138 S. Ct. 1148, 1152 (2018) (quoting City
and County of San Francisco v. Sheehan, 135 S. Ct. 1765, 1775–1776 (2015).

Summary judgment on qualified immunity grounds is not precluded by the
existence of a triable issue of fact which prevents summary judgment on the merits of the
constitutional claim, as long as the Saucier elements are established.  See Saucier v. Katz,
533 U.S. 201, 206 (2001).  
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1. Whether Officer Botzheim Violated Mr. Wildstar’s Constitutional
Rights

Mr. Wildstar argues that there are multiple issues of material fact that should
preclude the granting of summary judgment including:

1. Whether Mr. Wildstar matched the description of the suspect;

2. Whether Mr. Wildstar continued to walk westbound after
Officer Botzheim exited his vehicle and began speaking with Mr.
Wildstar;

3. Whether Mr. Wildstar pulled his arm away from Officer
Botzheim;

4. Whether Mr. Wildstar shouted over Officer Botzheim while in
handcuffs, and prior to being arrested;

5. Whether Officer Botzheim chose to arrest Mr. Wildstar in
retaliation for Mr. Wildstar refusing to speak;

6. Whether Officer Botzheim chose to arrest Mr. Wildstar in
retaliation for not providing his identification; and

7. Whether Officer Botzheim chose to arrest Mr. Wildstar for
threatening to sue him.

(Opp’n, Dkt. No. 26 at 5–6.)  Since there are disputed facts at issue, Mr. Wildstar
contends that summary judgment must be denied.  See Wilkins v. City of Oakland, 350
F.3d 949, 956 (9th Cir. 2003) (“Where the officers’ entitlement to qualified immunity
depends on the resolution of disputed issues of fact in their favor, and against the
non-moving party, summary judgment is not appropriate.”).  The Court will address Mr.
Wildstar’s contentions regarding disputes of material fact with respect to the alleged
constitutional violations.

a. Reasonable suspicion
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“[T]he police can stop and briefly detain a person for investigative purposes if the
officer has a reasonable suspicion supported by articulable facts that criminal activity
‘may be afoot,’ even if the officer lacks probable cause.”  United States v. Sokolow, 490
U.S. 1, 7 (1989) (citing Terry v. Ohio, 392 U.S. 1, 30 (1968)).  “An investigatory stop
must be justified by some objective manifestation that the person stopped is, or is about
to be, engaged in criminal activity.”  United States v. Cortez, 449 U.S. 411, 417 (1981). 
Based on the totality of the circumstances, “the detaining officers must have a
particularized and objective basis for suspecting the particular person stopped of criminal
activity.”  Id. at 417–18.  “That level of suspicion is considerably less than proof of
wrongdoing by a preponderance of the evidence.”  Sokolow, 490 U.S. at 1585. 

Mr. Wildstar argues that Officer Botzheim did not have reasonable suspicion that
Mr. Wildstar was involved in a crime because Mr. Wildstar did not match the description
of the suspect.  (Opp’n, Dkt. No. 26 at 9.)  Specifically, Mr. Wildstar points out that he is
six inches taller and at least 50 pounds heavier than a person fitting one suspect’s
description and was not wearing blue jeans or a dark hoodie.  (Id.)  The other description
of a suspect was that he wore a white or tan striped t-shirt, but Mr. Wildstar wore a brown
and white plaid long-sleeved shirt, not a tan or white striped t-shirt.  (Id.)  Thus,
according to Mr. Wildstar, the only characteristic he had in common with any suspect
was that he is a black male.  (Id.)  Since there are material factual disputes as to whether
reasonable suspicion existed to detain Mr. Wildstar for burglary, Mr. Wildstar argues that
a jury should decide those disputes.  (Id. at 10.)  

Officer Botzheim instead argues that he had reasonable suspicion to detain Mr.
Wildstar because (1) a burglary had happened in the nearby area; (2) the suspects ran
westbound on Nutwood; (3) it was 5:00 a.m. and no one else was around; (4) Mr.
Wildstar “appeared to match the description of the suspect since he was an African
American male, wearing a dark jacket with a large collar that resembled a hood, with a
white and tan striped shirt underneath and baggy jeans,”3  (5) Mr. Wildstar was sweating;
and (6) Mr. Wildstar acted in a “confrontational manner and attempted to avoid contact
with the officers.”  (Mot., Dkt. No. 22-1 at 6; Reply, Dkt. No. 27 at 3.)  

Although Mr. Wildstar is the same race and gender as the burglary suspect, there is
a dispute as to whether he matched the witnesses’ description such that Officer Botzheim

3 Mr. Wildstar stated that he was wearing brown slacks, not baggy jeans.  (Wildstar Decl., Dkt.
No. 26-4 ¶ 17.) 
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would have had reasonable suspicion to detain him for an investigatory stop. 
Considering the facts in the light most favorable to Mr. Wildstar, a reasonable jury could
find that Officer Botzheim did not have reasonable suspicion because Mr. Wildstar was at
least six inches taller and at least 50 pounds heavier than the suspect was described, wore
an overcoat—not a hoodie, and wore brown slacks—not baggy blue jeans.  The existence
of reasonable suspicion is disputed, and the law is clearly established that reasonable
suspicion was required to detain Mr. Wildstar for a brief investigatory stop.  If a jury
believes that Officer Botzheim stopped Mr. Wildstar merely for being a black man, a
mistaken belief that there was reasonable suspicion would not actually be reasonable. 
Thus, the Court denies the motion for summary judgment on the first cause of action for
a Fourth Amendment violation on this basis.

i. Equal Protection

Mr. Wildstar, however, has not opposed Officer Botzheim’s arguments regarding
his fourth cause of action for violation of the Fourteenth Amendment.  In his complaint,
Mr. Wildstar alleges that Officer Botzheim acted intentionally, with deliberate
indifference, and with reckless disregard of Mr. Wildstar’s Fourteenth Amendment right
to equal protection.  (Complaint, Dkt. No. 1 ¶¶63-68.)  To survive summary judgment on
this claim, Mr. Wildstar must point to evidence showing that Officer Botzheim abused his
power in a manner that “shocks the conscience” and “violates the decencies of civilized
conduct.”  Cty. of Sacramento v. Lewis, 523 U.S. 833, 846  (1998).

Mr. Wildstar concedes that he matches the race and gender of the burglary suspect. 
Since there was at least some non-discriminatory reason for seeking to detain Mr.
Wildstar on the basis of his race—and Mr. Wildstar has not argued otherwise—Mr.
Wildstar has not put forth evidence showing that Officer Botzheim’s conduct “shocks the
conscience” in violation of the Fourteenth Amendment.  Accordingly, the Court grants
the motion for partial summary judgment in favor of Officer Botzheim on the fourth
cause of action for violation of Equal Protection.

b. Probable Cause for Arrest

“Probable cause exists when, under the totality of the circumstances known to the
arresting officers (or within the knowledge of the other officers at the scene), a prudent
person would believe the suspect had committed a crime.”  Dubner v. City & Cty. of San
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Francisco, 266 F.3d 959, 966 (9th Cir. 2001).  It “requires only a probability or
substantial chance of criminal activity, not an actual showing of such activity.”  Illinois v.
Gates, 462 U.S. 213, 243, n.13 (1983).  “While conclusive evidence of guilt is of course
not necessary under this standard to establish probable cause, ‘[m]ere suspicion, common
rumor, or even strong reason to suspect are not enough.’”  United States v. Lopez, 482
F.3d 1067, 1072 (9th Cir. 2007) (internal citation omitted).  “[A] peace officer who
arrests someone with probable cause is not liable for false arrest simply because the
innocence of the suspect is later proved.”  Pierson v. Ray, 386 U.S. 547, 555 (1967). 

Under California law, “[e]very person who willfully resists, delays, or obstructs
any public officer, peace officer, or an emergency medical technician . . . in the discharge
or attempt to discharge any duty of his or her office or employment, when no other
punishment is prescribed, shall be punished by a fine not exceeding one thousand dollars
($1,000), or by imprisonment in a county jail not to exceed one year, or by both that fine
and imprisonment.”  Cal. Penal Code § 148(a)(1).  However, “[t]he fact that a person
takes a photograph or makes an audio or video recording of a public officer or peace
officer, while the officer is in a public place or the person taking the photograph or
making the recording is in a place he or she has the right to be, does not constitute, in and
of itself, a violation of subdivision (a), nor does it constitute reasonable suspicion to
detain the person or probable cause to arrest the person.”  Cal. Penal Code § 148(g).  

Mr. Wildstar argues that a reasonable jury could find that Officer Botzheim
arrested him in retaliation for: (1) not providing his identification; (2) verbally protesting
the police; or (3) refusing to speak with the police.  (Opp’n, Dkt. No. 26 at 11–12.)  Since
these retaliatory motives would make Officer Botzheim’s seizure unlawful, Mr. Wildstar
indicates that there would be no basis for probable cause of resisting Officer Botzheim in
the discharge of any duty since his conduct would be unlawful.  

Mr. Wildstar indicates that a private citizen is not required to cooperate with a
police investigation or supply police with information, so Officer Botzheim could not
lawfully arrest him for violation of Cal. Penal Code § 148(a)(1) if the arrest was
retaliatory for any of those reasons.  See Berkemer v. McCarty, 468 U.S. 420, 439–40
(1984) (“Typically, . . . the officer may ask the detainee a moderate number of questions
to determine his identity and to try to obtain information confirming or dispelling the
officer’s suspicions.  But the detainee is not obliged to respond.  And, unless the
detainee’s answers provide the officer with probable cause to arrest him, he must then be
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released.”); Fla. v. Royer, 460 U.S. 491, 497–98 (1983) (“The person approached [by law
enforcement], however, need not answer any question put to him; indeed, he may decline
to listen to the questions at all and may go on his way.  He may not be detained even
momentarily without reasonable, objective grounds for doing so; and his refusal to listen
or answer does not, without more, furnish those grounds.”) (citations omitted); People v.
Shelton, 60 Cal. 2d 740, 746 (1964) (“A suspect has no duty to cooperate with officers in
securing evidence against him.”).  

Mr. Wildstar similarly argues that he cannot be lawfully arrested for failure to
identify himself when the officers stopped him, particularly since Officer Botzheim asked
if he had ID, but did not order him to produce one.  (Opp’n, Dkt. No. 26 at 12–13.)  See
Martinelli v. City of Beaumont, 820 F.2d 1491, 1494 (9th Cir. 1987) (“The court should
have instructed the jury that the use of Section 148 to arrest a person for refusing to
identify herself during a lawful Terry stop violates the Fourth Amendment’s proscription
against unreasonable searches and seizures.”); In re Gregory S., 112 Cal. App. 3d 764,
779 (Ct. App. 1980) (“We find no authority to support the court’s legal conclusion that a
person who merely refuses to identify himself or to answer questions in a context similar
to that before us thereby violates Penal Code section 148 or otherwise furnishes ground
for arrest.”).  

Officer Botzheim does not dispute that failure to provide identification alone
during the investigatory stop would be insufficient for probable cause to arrest Mr.
Wildstar for violating Cal. Penal Code § 148(a)(1).  (Reply, Dkt. No. 27 at 6.)  Instead, he
argues that Mr. Wildstar physically resisted by walking away and pulling his arm away,
which gave him probable cause to arrest him for resisting.   

Although Officer Botzheim says that Mr. Wildstar resisted by pulling away his arm
and walking away, Mr. Wildstar argues that he did not do so.  Compare Report, Dkt. No.
22-4, Ex. B, Ex. 1 at p.1 with Wildstar Decl., Dkt. No. 26-4 ¶ 24.  Officer Botzheim’s
body camera shows that he walked toward Mr. Wildstar and grabbed his arm.  (Video,
Dkt. No. 26-2, Ex. C, 00:28-00:39.)  Mr. Wildstar appears to take several steps backward
as Officer Botzheim does so.  (Id.)  Officer Botzheim then tells Mr. Wildstar that he is
being detained, and the view from the body camera is blocked.  (Id.)  Mr. Wildstar states
that the officers cannot touch him and threatens to sue the officers for touching him, but
the parties dispute whether he actively pulled away from the officers.  (Id.)  Taken in the
light most favorable to Mr. Wildstar, a reasonable jury could find that Mr. Wildstar did
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not pull away from the officers once he had been informed that he was being detained.  If
a jury so found, there would be no probable cause for Mr. Wildstar’s arrest based on his
failure to provide information or identification alone.  See In re Gregory S., 112 Cal.
App. 3d at 779.  Moreover, a reasonable jury could find in light of Officer Botzheim’s
statement that Mr. Wildstar had a duty to provide identification since they were
investigating a burglary that Mr. Wildstar’s refusal to answer Officer Botzheim’s
questions regarding his identification could have been a basis for his arrest, which would
have been unlawful.  Thus, the Court also denies summary judgment on the Fourth
Amendment claim because there is a dispute of material fact as to whether Mr. Wildstar
physically resisted such that there was a basis for probable cause.  

c. First Amendment Claim

“[T]he First Amendment protects a significant amount of verbal criticism and
challenge directed at police officers.  ‘Speech is often provocative and challenging. . . .
[But it] is nevertheless protected against censorship or punishment, unless shown likely
to produce a clear and present danger of a serious substantive evil that rises far above
public inconvenience, annoyance, or unrest.’”  City of Houston, Tex. v. Hill, 482 U.S.
451, 461 (1987) (quoting Terminiello v. Chicago, 337 U.S. 1, 4 (1949)).  To recover
under § 1983 for retaliation by government officials for speech, “a plaintiff must prove:
(1) he engaged in constitutionally protected activity; (2) as a result, he was subjected to
adverse action by the defendant that would chill a person of ordinary firmness from
continuing to engage in the protected activity; and (3) there was a substantial causal
relationship between the constitutionally protected activity and the adverse action.”  Blair
v. Bethel Sch. Dist., 608 F.3d 540, 543 (9th Cir. 2010).

Mr. Wildstar argues that there is a dispute of fact as to the motive for his arrest
such that a reasonable jury could find that Officer Botzheim carried out the arrest in
violation of the First Amendment.  (Opp’n, Dkt. No. 26 at 14.)  See Duran v. City of
Douglas, Ariz., 904 F.2d 1372, 1377–78 (9th Cir. 1990) (internal citation omitted)
(“[D]isgraceful as [defendant’s] behavior may have been, it was not illegal; criticism of
the police is not a crime. . . . The freedom of individuals to oppose or challenge police
action verbally without thereby risking arrest is one important characteristic by which we
distinguish ourselves from a police state.  Thus, while police, no less than anyone else,
may resent having obscene words and gestures directed at them, they may not exercise
the awesome power at their disposal to punish individuals for conduct that is not merely
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lawful, but protected by the First Amendment.”).  In addition, Mr. Wildstar states that
even if the Court determines that probable cause for his arrest exists, his First
Amendment claim should still survive because others not engaged in protected speech
would not have been arrested in similar circumstances.  See Nieves v. Bartlett, 139 S. Ct.
1715, 1727 (2019) (“[T]he no-probable-cause requirement should not apply when a
plaintiff presents objective evidence that he was arrested when otherwise similarly
situated individuals not engaged in the same sort of protected speech had not been.”). 

Here, the Court finds that disputed material facts preclude a grant of summary
judgment on this claim.  First, Mr. Wildstar’s critique of the officer’s action was
protected activity, and Officer Botzheim does not argue otherwise.  Second, Mr. Wildstar
was arrested, which would likely chill speech that critiques police action.  Third, a
reasonable jury could find that such a connection existed based on Officer Botzheim’s
comments regarding his decision to book Mr. Wildstar.  A jury could find this substantial
causal connection, especially in light of Officer Botzheim’s statement “If you’re going to
sue me, I might as well book you, right?” that came on the heels of Mr. Wildstar stating
that there was no civility in his actions and stating that he would sue the officers.  See
Blair, 608 F.3d at 543.  Accordingly, the Court denies the motion for summary judgment
on Mr. Wildstar’s First Amendment claim.  

d. Malicious Prosecution Claim

“[T]he prosecutor’s independent decision can be a superseding or intervening
cause of a constitutional tort plaintiff’s injury, precluding suit against the officials who
made an arrest or procured a prosecution.”  Beck v. City of Upland, 527 F.3d 853, 862
(9th Cir. 2008).  But “a retaliatory motive on the part of an official urging prosecution
combined with an absence of probable cause supporting the prosecutor’s decision to go
forward are reasonable grounds to suspend the presumption of regularity behind the
charging decision . . . and enough for a prima facie inference that the unconstitutionally
motivated inducement infected the prosecutor’s decision to bring the charge.  Hartman v.
Moore, 547 U.S. 250, 265 (2006).  In addition, “the presumption of prosecutorial
independence does not bar a subsequent § 1983 claim against state or local officials who
improperly exerted pressure on the prosecutor, knowingly provided misinformation to
him, concealed exculpatory evidence, or otherwise engaged in wrongful or bad faith
conduct that was actively instrumental in causing the initiation of legal proceedings.” 
Awabdy v. City of Adelanto, 368 F.3d 1062, 1067 (9th Cir. 2004).
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Here, Mr. Wildstar points to Officer Botzheim’s statement that “if you’re going to
sue me, I might as well book you” as evidence that his arrest was in retaliation for Mr.
Wildstar’s verbal protests.  (Opp’n, Dkt. No. 26 at 23–24.)  Further, since Officer
Botzheim knew that the district attorney could rely on police reports in determining
whether to file charges against suspects, Mr. Wildstar indicates that Officer Botzheim
falsely represented what happened in the police report so that the district attorney would
file retaliatory charges against Mr. Wildstar.  (Id. at 23–24.)  

Officer Botzheim instead argues that the district attorney’s independent decision to
prosecute the case is prima facie evidence that probable cause existed to arrest Mr.
Wildstar.  (Reply, Dkt. No. 27 at 8.)  Moreover, Officer Botzheim points out that Mr.
Wildstar has not identified any misinformation that Officer Botzheim knowingly
submitted on the police report nor any other specific conduct on Officer Botzheim’s part
that would suggest that he exerted pressure on the district attorney to prosecute the case. 
(Id.)

Mr. Wildstar states that the misrepresentations in the police report were (1) that
Mr. Wildstar continued walking westbound when he actually stopped; (2) that the
officers ordered Mr. Wildstar to produce identification, when they merely asked him if he
had identification; and (3) that Mr. Wildstar shouted over the officers rather than produce
identification.  (Opp’n, Dkt. No. 26 at 23.)  

Mr. Wildstar has not put forth evidence indicating that Officer Botzheim
improperly exerted pressure on the prosecutor to pursue a criminal case against him.  The
video evidence shows that Mr. Wildstar did shout—that was not a misrepresentation. 
And even if the statements regarding continued walking westbound and ordering Mr.
Wildstar to produce versus asking him if he had identification were misrepresentations,
those misrepresentations would not have any bearing on a decision to charge him for
violating Cal. Penal Code § 148(a)(1).  Any alleged misrepresentation would be
immaterial to a decision to prosecute because the report specifies that Mr. Wildstar
walked westbound before the officer attempted any explanation that Mr. Wildstar was
being detained, and refusal to provide identification pre-booking is not a basis for a
charge under this section.  Thus, even if Officer Botzheim’s awareness that the district
attorney would rely on police reports when filing criminal charges and that a conviction
under Cal. Penal Code § 148(a)(1) could bar civil charges against him does not establish
that he put pressure on the prosecutor, knowingly supplied misinformation in the report
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relevant to the charge, or committed other bad faith conduct in connection with the legal
proceedings.  Since there is no dispute of material fact with respect to this cause of
action, the Court finds that this claim fails as a matter of law and grants summary
judgment in favor of Officer Botzheim.

IV.  CONCLUSION

For the foregoing reasons, the Court grants in part the motion for partial summary
judgment on Mr. Wildstar’s third cause of action for malicious prosecution and fourth
cause of action for violation of equal protection and denies the motion for partial
summary judgment on Mr. Wildstar’s first and second causes of action for violation of
the First and Fourth Amendments.  

IT IS SO ORDERED.
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